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I. THE ISSUES 


This is a consolidated action consisting of 
petitions originally iled by four crystalline sugar 
refining con^emies in three separate Courts of Appeal. Each 
petition requests review of the action of Russell E. Train, 
Administrator of the Environmental Protection Agency 
C"EPA"), in promulgating effluent limitation regulations for 
existing refineries and performance and pretreatment stan¬ 
dards for new refineries in the csme sugar refining 
subcategory of point sources. C39 Fed. Reg. 10522—28 (March 
20, 1974), amending 40 C.F.R. Chapter I, Subchapter N, Part 
409; R. 3100-07). The regulations were purportedly issued 
pursuant to Sections 301, 304Cb) and Cc), 306(a) and (b), 
and 307(c) of the Federal Water Pollution Control Act, as 
amended (the "Act") 

The Issues can be simply stated as follows: 

1. May EPA issue Section 304 effluent limitation 
guidelines as regulations pursuamt to Section 301 of the 
Act? If not, does this Court have jurisdiction to review 
the regulations in question? 

1/ 33 U.S.C. Sections 1311, 1314(b) and tc), 1316Ca) and (b), 

l317 tc). All citations to the Act will refer to the original 
section numbers rather than to those appearing in the United 
States Code. Correlations are provided in the Table of 
Authorities, supra . 
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2. Did EPA fall to comply with section 304 of 
the Act by not specifying the factors to be taken into 
account in designating the treatment technology to be 
applied to point sources emd in issuing single number 
limitations as opposed to ranges of limitations? 

3. Cam EPA base effluent limitation regulations 
for 1977 and 1983 on tramsferable treatment technology which 
has not been shown to be capable of achieving the actual 
limitations established for crystalline came sugar 
refineries? 

4. Did EPA give adequate consideration to the 
economic costs amd adverse environmental effects associated 
with the treatment technology upon which the effluent limi¬ 
tations are based? 

In a separate brief, petitioner Amstar Corporation 
asks this Court to direct EPA to consider use of the 
logarithmic average method for computing monthly averages of 
daily discharge levels, amd to have EPA reconsider its cost- 
benefit justification for the designated 1983 technology in 
the light of significant reductions obtained by present 
technology in recent years. California amd Hawaiian Sugar 
Company ("C&H") joins in these contentions. 
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II. STATEMENT OF FACTS 

A. Interest of California and 
Hawaiian Sugar Company 

Petitioner C&H is an agricultural cooperative 
marketing association which acts as the refining and 
marketing agent for its owners, producers of raw sugar in 
Hawaii. CfiiH operates two cane sugar refineries, one at 
Crockett, California, and the other at Aiea, Oahu, Hawaii. 

The Crockett refinery is the world's largest, with a 
potential production capacity of 4,000 tons of refined sugar 
per day. The Aiea refinery has a capacity of 200 tons per 
dny and supplies the Hawaiian Islands with refined white 
sugar. (R. 2774.) Both refineries are affected by the 
regulations here under review. 

B. Statutory Framework 

The Federal Water Pollution Control Act Amendments 
of 1972 established a comprehensive program designed to 
eliminate discharges of pollutants from all point sources 
throughout the nation by 1985. (Section 101(a)(1).) The 
program is to be implemented chiefly through a permit 
procedure operated jointly by the States and EPA. The basic 
structure of this program is contained in three major pro¬ 
visions, Sections 301, 304 and 402. 
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Pursuemt to Section 301, all effluent discharges 
are prohibited except as permitted under the terms of the 
Act. Effluent limitations for each point source are to be 


contained in emd enforced through permits issued under 
Section 402 of the Act. EPA is directed to transfer 
authority for issuance of permits to the States upon their 
application and certification by EPA that the State program 
meets the Act's requirements. (Section 402(b)“(f).) 

Section 301(b) directs that certain objectives be 
achieved in terms of implementation of waste treatment tech¬ 
nology within specified time periods. These objectives are 
defined as effluent limitations which require industry 
application of the "best practicable control technology 
currently available" ("BPT") by July 1, 1977, and applica¬ 
tion of the "best available technology economically 
achievable" ("BAT") by July 1, 1983. 

Section 301 also states that EPA is to develop 
these levels of treatment technology vinder the terms of 
Section 304(b). That provision authorizes EPA to promulgate 
"guideline regulations" for the purpose of adopting or 
revising effluent limitations appliceible within the two time 
periods addressed by Section 301. These guidelines have two 
major functions. First, EPA is to identify "the degree of 
effluent reduction attainable" within classes and categories 
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of point sources through application of "best practicable" 
and "best available" technology. Then EPA is to specify 
factors to be taken into account in determining the control 
measures and practices to be applied to point sources within 
classes or categories of point sources CSec. 304tb)(1) CB)) 
for 1977 and to be applied to "any point source" within such 

categories or classes iSec. 304 (b)(2)(B)) for 1983. 

The two provisions continue by listing six factors 
which must be considered in determining the levels of tech¬ 
nology to be applied as BPT and BAT within classes and 
categories of point sources: the age of equipment and 
facilities involved, the process employed, the engineering 
aspects of the application of various types of control 
techniques, process changes, non-water quality environmental 
impact (including energy requirements), and the cost of 
achieving such effluent reduction. Additionally, the 
Administrator may specify "such other factors" as he deems 

appropriate. 

The same process is to be employed in reviewing 
and revising the effluent limitations which, under Section 
301(d), is to occur at least every five years, the maximum 

life of each permit. 
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C. Administrative Proceedings 

On August 6, 1973, EPA issued an "Advance Notice 
of Public Review Procedures" (38 Fed.Reg. 21202; R. 2478-83) 
which set forth the methodology to be used by the agency in 
establishing effluent limitations under the Act for distinct 
industrial subcategories. Briefly, for each category EPA 
would contract with private consultants to conduct studies 
of waste water flows, pollutant constituents, and treatment 
technologies; the results of these studies would be reviewed 
by EPA and issued as "development documents." Separate 
analyses were to be completed on the economic impact of 
alternative control strategies. EPA then would evaluate the 
data to identify BPT and BAT for each subcategory emd to 
establish effluent limitations to be achieved by 1977 and 
1983. 

The draft Development Document for the cane sugar 
refining subcategory (R. 1-198) was completed in the summer 
of 1973 by Em^ironmental Science euid Engineering, Inc. of 
Gainesville, Florida. Pviblic comments were received on the 
draft Development Docvnnent (R. 2289-2477). The draft was 
supplemented with compilations of water usage and cost data 
collected purportedly from individual refineries (R. 
199-2288). An economic analysis prepared by Messrs. David 
and Buzenberg of Development Plemning and Research 
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j^aociates was subsequently released in the fall of 1973 (R. 
2484-2592). 

Proposed effluent guidelines and standards were 
proBulgated by EPA on December 1, 1973(38 Fed. Reg. 33846; 

R. 2738-64). A second Development Document, dated December 
1973, was also released (R. 2593-2737). The proposed regu¬ 
lations identified 5-day biological oxygen demand ("BOD")2/ 
and total suspended solids ("TSS") as the two chief pollu¬ 
tants in the waste streams from refineries (id. at 59-62; K. 
2659-62). A figure of 30 milligrams per liter ("mg/1") was 
established as the basis for the effluent limitation for BOD 
and 40 mg/1 for TSS to be achieved by crystalline refinery 
process wastes by July 1, 1977. The concentration figures 
for both wastes were to be reduced to 18 and 15 mg/1, re¬ 
spectively, by July 1, 1983 (id. at 79-80; R. 2679-80; 38 
Fed. Reg. 33846, 33850-51 (Dec. 7, 1973)). 

The December 1973 Development Document also 
discussed specific control and treatment alternatives which 
it contended were available to achieve effluent reductions 
(pp. 63-81; R. 2663-81/. These seven alternatives ranged 


2/ A five day test is required to ascertain the amount of 
TOD in a given sample of water. The test is a measure of the 
oxygen consuming capabilities of the organic matter Present in 
the water (R. 3181-82). In many of the references cited herein, 
the pollutant is referred to as "BOD5". 
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from minor in-plant alterations to total impovmdage of all 
process emd cooling water. The desired reductions are to be 
accon^lished in two steps. The technology recommended for 
1977 (BPT) for cane sugar refineries pertinent to this 
action is the addition of biological (activated sludge) 
treatment plants for disposition of the comparatively low 
voltunc process waste streams. For achieving 1983 limita¬ 
tions, EPA designated as BAT construction emd use of cooling 
towers for recycling the much higher volume (but minimally 
contaminated) barometric condenser cooling water, biological 
treatment of the cooling tower blowdown, and sand filtration 
of the total treatment plant effluent. 

Numerous parties. Including the sugar industry3/, 
submitted substemtial additional comments on the proposed 
regulations (R. 2765-3035). The agency made no attempt 
after receipt of these comments and objections to seek 
^clarification by discussing the matter with industry repre¬ 
sentatives, nor did it iindertake to provide further justifi- 


3/ In addition to comments presented by individual refinery 
con^anles, the United States Cane Su'^ar Refiners' Association 
("USCSRA") presented on Jemuary 7, 1974 over 200 pages of analysis 
of deficiencies in EPA's technical and economic background 
material (R. 2783-3018). This submission will be referredto 
hereafter as "USCSRA Comments;" the technical critique will be 
identified by page and, where appropriate, appendix page nxzmber, 
and the separate economic analysis will be identified as the 
"Nathan Report." 
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cation for its conclusions in advance of issuing the final 
regulations. 

On March 20, 1974, EPA issued the final effluent 
limitations for existing euivd new sources for the liquid and 
crystalline cane sugar refining subcategory (39 Fed. Reg. 
10522; R. 3100-07). A final Development Document (R. 3108- 
3281),£/, dated March 1974, was not released until June 
1974, shortly before the period for seeking judicial review 
of the regulations expired. The final regulations increased 
the basis for the 1977 effluent limitations for BOD and TSS 
to 60 mg/1 in process wastes from crystalline refineries, 
but otherwise rejected in summary fashion all comments which 
had questioned the transferability and effectiveness of the 
treatment technologies recommended by EPA, and the 
criticisms of the cost figures relied upon by EPA to justify 
( designation of these control practices. The 1983 

f 

limitations were based on maximvim concentrations of 40 mg/1 

I 

I for BOD and 15 mg/1 for TSS for all waste streams. 


4 / Further references in this brief to the "Development 
Bocument" shall mean the final Development Document unless other¬ 
wise stated. The initial Development Document will be identified 
as the "draft," emd the second will be identified as the December 
1973 Development Document." 
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D. Events Subsequent To The Filing of 
the Petitions For Review _ 

Four companies initially filed petitions for 
review of the regulations applicable to cane sugar 
refineries in three separate Courts of Appeal,^ Pursuant 
to 28 U.S.C. Sec. 2112(a), the petitions were consolidated 
in this Court on October 15, 1974, Subsequently, The 
National Sugar Refining Company stipulated to a dismissal of 
its petition. 

Establishment of a briefing schedule was at first 
deferred pending Issuance by EPA of additional regulations 
bearing on those here at issue (see 39 Fed. Reg. 28926-27 
(Aug. 12, 1974); at 37215, 37216 (Oct. 18, 1974)). On 
July 10, 1975, the Court granted a motion by EPA to add 
approximately 800 pages of new material to the record. 
Simultaneously, the Court stayed the briefing schedule 
pending a decision in emother case in this Circuit which 
would determine whether the Court of Appeals had juris- 
dication to hear these petitions. After the decision ia 
Hooker Chemicals amd Plastics Corp. v. EPA , 8 ERC 1961 (2d 


5/ Amstar Corporation (No. 74-1830) and SuCrest Corpora¬ 
tion (No. 74-1841) filed petitions in the Court of Appeals for 
the Second Circuit. California emd Hawaiian Sugar Company 
(No. 74-2246) and National Sugar Refining Company (No. 74-2247) 
filed respectively in the Courts of Appeals for the Ninth and 
Third Circuits. 

I 


-10- 



Cir, 1976), determined this Court did have such 

jurisdiction, the briefing schedule was subsequently 

I 

extended to September 1, 1976. 

On November 12, 1975, this Court issued an order 
granting the motion of petitioner C&H to a stay of the July 
1, 1977 deadline for compliance with the regulations for a 
period equivalent to that between the filing of the motion 
on September 30, 1975, and oral arguments in this case. 

Affidavits attached to C&H's motion established, 
among other things, that engineering estimates for the cost 
of the biological treatment plant required to meet the 1977 
limitations amounted to $7.5 million, a figure approximately 
five times higher than EPA's estimate for a plant of 
equivalent size (Affidavit of Philip F. Meads, August 29, 
^5^5). Subsequently, C&H proceeded to procure bids emd 
initiate construction of the plant. The ultimate cost, 
based on bids already accepted and engineering 
specifications for work yet to begin, will be $6 million, 
with a total cost to C4H of $5.5 million. (Affidavit of 
Philip P. Meads, attached hereto as Appendix B). At the 
same time the effect of these expenditures upon the quality 
of the receiving waters remains immeasureable. 
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f 


As part of its continuing obligation under the Act 
to review the effluent limitations set for each industrial 
category, EPA has commissioned the firm of Colin A. Houston 
& Associates to conduct further studies on the achievability 
and economic impact of the 1983 limitations for cane sugar 
refineries. Although this report was to have been completed 
by June and then July 1, 1976, it now appears that it has 
been delayed for unspecified reasons and will not be 
released until after petitioners' briefs are filed in this 
action. (Id.) 

We submit that these subsequent events are 
significant in terms of the review of the challenged 
regulations, and we request the Court to take judicial 
notice of them. 

III. ARGUMENT 

A. This Court is Without Jurisdiction to 
Review the Regulations for Existing 
Cane Sugar Refineries _ 

C&H contends that the regulations here challenged 

with regard to existing sources were actually issued as 

effluent limitations guidelines pursuant to Section 304, 

that EPA lacked authority to issue them as regulations under 

Section 301 of the Act, and that the effluent limitations 

should be reviewed in the appropriate district courts since 

section 509(b) does not mandate Court of Appeals review of 


-12- 








actions taken by the Administrator under Section 304, The 
Eighth Circuit Court of Appeals so held in CPC International 
Inc, V. Train , 515 F.2d 1032, 1037 (1975). These precise 
issues are now under consideration by the Supreme Court, 

E.I, DuPont de Nemours v. Train , 528 F.2d 1136 C4th Cir. 

1975) (" DuPont I "), cert, granted , 96 S.Ct. 1662 (April 19, 

1976) ; E.I, DuPont de Nemours v. Train , 8 ERC 1718 (4th Cir. 
1976) ( "DuPont n" ) , cert , granted , 44 U.S.L.W, 3738 (U.S., 
J\ine 21, 1976). 

A panel of this Court ruled on April 28, 1976, 
that EPA has authority to issue effluent limitation 
guidelines as regulations under Section 301 and that such 
regulations are reviewable exclusively by the Courts of 
Appeals. Hooker Chemicals & Plastics Corp. v. Train , supra . 
In the light of the fact that Hooker presently reflects the 
law of this Circuit, C&H will not brief the jurisdictional 
issue in extenso . However, C&H does challenge the 
jurisdiction of this Court to review the regulations 
purportedly Issued under Section 301 and respectfully 
reserve its right on this issue should the Supreme Court 
determine that Congress intended that jurisdiction of these 
natters properly belongs in the district courts. 
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B 


EPA Has Failed to Conform With the 
Requirement of Reasoned Decision-Making 

Judicial review of informal rulemaking of the type 
represented by EPA's effluent limitation regulations is 
governed by the Administrative Procedure Act. The reviewing 
court is empowered to set aside agency action found to be 
"arbitrary, capricious, an abuse of discretion,or otherwise 
not in accordance with law." 5 U.S.C. Sec. 706(2)(Al. In 
applying this standard, the reviewing court must make a 
"searching and careful" inquiry into the facts in the 
administrative record to determine "whether the decision was 
based on a consideration of the relevant factors and whether 
there has been a clear error of judgment." Citizens to 
Preserve Overton Park v. Volpe , 401 U.S. 402, 416 (1971). 

Several significant court opinions have considered 
the agency's treatment of the interplay of technical and 
legal Issues under the Act and other similarly complex 
environmental statutes. The thrust of these decisions under 
the arbitrary and capricious standard of review has been to 
impose a requirement of "reasoned decision-making" upon 
EPA's substantive and procedural determinations. In order 
to facilitate effective public comment and judicial review, 
this test has emphasized that EPA must base its regulatory 
decisions on a complete evaluation of technical data. 


identify clearly the bases of standards issued, and provide 
full responses to critical comments concerning its 
methodology. American Meat Institute v. 526 F.2d 442, 

452-53 (7th Cir. 1975); Portland Cement Ass'ji v. 

Ruckelshaus , 486 F.2d 375, 393-94, 402 (D.C. Cir. 1973), 
cert, denied , 417 U.S. 921 (1974); Environmental Defen^ 
fund V. Ruckelshaus , 439 F.2d 584, 597-98 (P.C. Cir. 1971). 

EPA failed to meet this standard in promulgating 
effluent limitation regulations for the cane sugar refining 
industry. EPA's action in issuing single number limitations 
under Section 301 and failing to consider adequately the 
factors specified in Section 304 was "not in accordance with 
law." Further, the agency's conclusions regarding available 
technology and achievable limitations were arbitrary and 
capricious. 

C. EPA Violated Section 304 of The Act by 
Failing to Issue Ranges of Limitations 
and by Failing to Specify the Factors 
to be Considered in Issuing Individual 
Discharge Permits _ _ __ 

EPA's regulations do not comport with the terms of 
Section 304(b) of the Act. The effluent limitations provide 

I 

a specific numerical limit for pollutants per ton of melted 
I sugar processed applicable to all crystalline cane sugar 
1 refineries. This contravenes both the language of the Act 
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and its legislative history, which clearly demonstrate that 
under Section 304(b) EPA was to provide a range of 
limitations and specify factors relevant to the actual 
application of technology to individual point sources. The 
permitting authority would then set precise effluent 
limitations after giving consideration to EPA's guidelines 
promulgated in accordance with Section 304 (b). 

Section 304(b)(1)(b) specifies the factors to be 
reflected in the EPA 1977 BPT guidelines for determining the 
control measures actually to be applied to point sources as 
follows t 


...the total cost of application of tech¬ 
nology in relation to the effluent reduc¬ 
tion benefits to be achieved from such 
application ... the age of equipment and 
facilities involved, the process employed, 
the engineering aspects of the application 
of various types of control techniques, 
process changes, non-water quality 
environmental impact (including energy 
requirements), and such other factors as 
the Administrator deems appropriate.... 

Similar factors to be taken into account in designating BAT 

and the 1983 limitations to be applicable "to any point 

source ... within such categories and classes." (Sec. 

304 (b) (2) (B) . 

In referring to this provision the Senate Report 
states (p. 50): 
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In effect, for any industrial category, 
the Canmittee expects the Administrator to 
define a r 2 mge of discharge levels, above 
a certain base level applicable to all 
plants within that category. In applying 
effluent limitations to any individual 
plant, the factors cited above should be 
applied to that specific plant. 

Committee on Public Works, A Legislative History of the 
Water Pollution Control Act Amendments of 1972 C1973), at 
1468 (hereafter cited as " Legislative History "). 

Two Congressional goals are apparent within this 
statement. First, with the possibility of fifty separate 
permit authorities being created. Congress took pains to 
specify certain technical factors to be considered in 
issuing each permit to assure some degree of \iniformity and 
similar treatment of point sources with similar operating 
characteristics. Second, by directing EPA to establish a 
range of discharge levels. Congress recognized that some 
measure of flexibility had to exist if the program was to 
operate fairly and effectively. 

By promulgating a precise numerical limitation 
instead of a range with accompanying guidelines for applica¬ 
tion, EPA has directly contravened these Congressional 
goals. Indeed, EPA's Development Document for crystalline 
sugar refineries recognizes that significant point source 
differences exist amd tacitly admits the need for flexible 
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stemdards for this Industrial subcategory. In discussing 
bhe model refineries used to develop the final limitations, 
bhe Development Dociment states Cp. 107; R, 3220): 


These refineries are considered to be 
generally representative of both large and 
small crystalline operations and of liquid 
operations. Obviously, any given existing 
installation may vary considerably from 
the models presented; each sugar refinery 
has unique characteristics anfl tanique 
' probl^a that must be taken into 

consideration ^ (Emphasis ours.) 

[See also at 149, R. 3261.) 

Yet, the "guidelines" promulgated as Section 301 

regulations left no room for taking these vinic[ue problems 

.nto consideration. ERA instead provided only a general 

llscusslon of some of the Section 304 factors in the back- 

fround material and stated in conclusory fashion that all of 

;hem had been considered in establishing the 1977 and 1983 

affluent limltatlone for the industry. CDevelopment 

locument 145, 151; R. 3257, 3262). 

ERA has consistently defended its interpretation 

>f the relationship between Sections 301 end 304 with the 

ollowlng argximents: 

CD The Act and its legislative history indicate 


purpose to achieve uniformity in terms of the limitations 
pplled to similar point sources; thus, it was proper for 
PA to issue single nxsnber limitations applicable 





nation-wide to particular industrial categories. 

(2) By classifying industries in separate 
subcategories, EPA in effect created "ranges" providing some 
measure of flexibility, as the specific limitations vary 
between subcategories in the same industry. Since EPA 
asserts it considered the Section 304 factors in determining 
the subcategories, it thus complied with the purpose of that 
provision. 

(3) Adequate flexibility is supplied by inclusion 
in the regulations of a variance provision, which permits 
modifications upon a showing that factors relating to 
particular equipment or processes are "fiindamentally 
different" from the factors considered in establishing the 
guidelines (39 Fed. Reg. at 10525). 

These contentions are without merit. 

(1) The goal of uniformity would still be 
attained if EPA had issued specific ranges of limitations 
for industrial subcategories and fully explicated the 
factors contained in Section 304 in separate guidelines to 
direct and limit the discretion of permit authorities. 

Those authorities would be authorized to adjust the limita¬ 
tions, within the specified range, for individual point 
sources if it were deemed necessary. This might occur, for 
example, should the age of a particular facility hinder full 


\ 
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application of the recommended control raeasuresy or, when 
Cull application of the designated technology in a 
particular location might produce severe adverse environ- 
nental effects of a non-water quality nature. Essential 
uniformity of regulation would be preserved as well as a 
substantial role for state permit authorities Ccf. Section 
LOl (b)), instead of the rubber stamp position they now 
occupy. 

(2) As EPA itself tacitly admits, there are 
sufficient significemt differences from plamt to plant 
iiflthin particular industrial subcategories to require that 
ranges of effluent limitations be authorized by the 
sidelines. 

(3) The so-called variance provision does not 
provide the necessary flexibility, because its terms are 
entirely too restrictive, limiting application of the clause 
solely to technical and engineering considerations. It is 
difficult to conceive of any situations where the equipment 
or process employed by one plant within a subcategory will 
be "fundamentally different" from those utilized by other 
dischargers within the subcategory. This is certainly true 
of the crystalline cane sugar refinery industry, since 
nearly identical processes emd equipment are used by all 
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oonpanles to produce the same product.^ 

At least two courts have rejected EPA's position 
that it need only consider the Section 304 factors in making 
its decisions eJx>ut Industry subcategorization. In American 
Iron and Steel Institute v. EPA r 526 F.2d 1027 (3d Cir. 

1975), the court upheld EPA's authority to promulgate 
effluent limitations pursuemt to Section 301, but it ruled 
that EPA had erred by issuing regulations containing single 
number limitations without stating fully how the factors in 
Section 304 should be considered in setting limitations in 
individual pexrmits. The court disagreed with EPA's views 
that subcategorizatlon represented "ranges” and that the 
variance provision injected sufficient flexibility into the 
overall regulatory scheme at 1046). 

The court concluded that EPA should have 
established ranges of limitations with a maxlnnim ceiling on 
permissible discharges and detailed guidelines for applica¬ 
tion of the Section 304 factors by local permit authorities 
in setting limitations for individual point sources. 

Focusing on Section 304(b)(1)(B), the court stated (526 F.2d 
at 1042, 1043): 

^ The language of the EPA variance provision was Indeed 
found too narrow by the court in Appalachieui Power Co. v. 
Train , 9 ERC 1033, 1038-39 (4th Clr., July 16, 1976), which 
iOfeid the provision should be revised to encompass econcanic 
considerations as well as the other factors listed in Section 
304(b)(1)(B). 
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This second requirement clearly 
contemplates that the guidelines 
promulgated by the Administrator on the 
basis of broad categories or classes of 
industries are to provide guidance to 
those authorities ... which determine the 
precise degree of effluent control 
required of any individual point source. 

* * * * 

In other words, the permit grantors are to 
have a limited emd carefully circttmscribed 
discretion to take into account factors as 
specified by the Administrator. 

Although disagreeing with the Third Circuit posi¬ 
tion on the question of ranges, the Fourth Circuit Court of 
Appeals in DuPont II , supra , also found fault with EPA's 
limited consideration of the factors stated in Section 
304 (b) Cl) (B) amd Cb) (2) (B). The court remarked (8 ERC at 
1723): 


The reference in Section 301 to Section 
304 must meam that Congress Intended that 
the factors specified in Section 304 are 
pertinent to effluent limitations 
established under Section 301. Some of 
the specified factors are of practical 
yplicability only to Individual plants , 
tor example "age of equipment and 
facilities in'^olved". We construe the 
congressional intent to be that the 
specified factors shall be applied by the 
permit issuer in determining vdiether the 
presumptively valid effluent limitations 
should apply to a particular source of 
dischaurge. (Emphasis ours.) 

In a sxibsequent decision, Appalachiem Power Co. v. Train , 

8U£ra, the Fourth Circuit reaffirmed this holding, and 


♦ 
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stated (9 ERC at 1038): "Thus, the issuer of a permit under 
Section 402 may consider whether a particular applicant is 
to be held strictly to the confines of the agency's 
regulations." 

This question is presently pending before the 
Supreme Court by virtue of its acceptance of a petition fo. 
certiorari in both the DuPont cases. C&H is also aware that 
this Circuit, in a brief statement in Hooker Chemicals & 
Plastics, supra, 8 ERC at 1967-68, took a contrary view on 
the issue of EPA's duty to state ranges of limitations and 
specify the manner in which the Section 304 factors should 
be applied in Issuing individual permits. However, C&H 
j^egpectfully suggests in the light of the abc/e authority 
that these matters should be reconsidered in this action. 

These points are especially pertinent to the 
i regulations applicable to crystalline cane sugar refineries. 
The coronents on the proposed regulations emphasized that 

► 

I there was no evidence that biological treatment could reduce 

'BOD concentrations to the figure set for 1977, and that a 

I 

range should have been established extending above 100 mg/1, 
the best jierformamce level which available evidence 
Indicated biological treatment possibly could achieve (39 
Ped. Reg. at 10523; USCSRA comments at 21 and App. G, R. 
2810, 2846-52). 
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If EPA had set such a range and fully explicated 
how the Section 304 factors were to be considered by permit 
authorities In establishing limitations within that range 
for Individual point sources, then the permit authorities 
would have been 2 d}le to take Into account major differences 
and unique circumstances affecting Individual refineries In 
determining proper control technology euid pollutant levels 
when Issuing discharge permits. In the case of C&H's 
refineries, these problems Include: lack of presently 
available l 2 md for sludge disposal and cooling tower sitesr 
no access to a municipal treatment system (Crockett); pleint 
locations which will maximize the adverse environmental 
effects associated with EPA's control technology; and 
enormous costs for implementing this technology with nearly 
immeasureable beneficial effects on the present receiving 
waters (R. 2774-78, 3032-33). 

D. EPA's Conclusion that Designated Transfer 
Technology Is Capable of Achieving The 
Limitations Established for 1977 and 1983 
Is Arbitrary and Capricious _ 

1. EPA Has Not Demonstrated That The 
Treatment Technology Designated as 
BPT Will Achieve The Effluent Limi- 
tatlons Established for 1977 _ 

The Act does not define either "best practicable 
control technology currently available" ("BPT") or "best 


available technology economically achievable" ("BAT"). 
Rather, EPA is directed vmde- Section 304(b) to identify the 
degree of effluent reduction attainable through application 
of BPT by 1977 and BAT by 1983 and to specify the factors to 
be considered in determining the control measures and 
practices which will constitute the tespectlve treatment 
technologies for point sources. 

For the crystalline cane sugar subcategory, EPA 
has limited its recommended treatment for 1977 to refinery 
process waters; the technology designated as BAT for 1983 
focuses on the much higher volume cooling waters. EPA has 
based its 1977 effluent limitations for cane sugar 
refineries principally on biological (activated sludge) 
treatment of the process water waste stream.7/ For a 
refinery with restricted land availadiility and no access to 
municipal treatment system, this process involves 
construction of a biological treatment plant, where the 
waste stream is exposed to active biota while undergoing 


2/ Three additional minor control practices were included 
as BPT* collection and recovery of floor drainage; minimiza¬ 
tion of sucrose entrainment in barometric condenser cooling 
%fater by use of improved baffling systems and demisters; and 
dry handling of filter cakes with disposal to sanitary land¬ 
fill*, or complete containment of filter cake slurries. 
(Development Document 148; R. 3260). These practices are 
already in use in many refineries, and their addition does 
not involve substantial alterations. 
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aeration. This is followed generally by sedimentation 
resulting in a clear effluent. EPA has predicted that 
utilization of such treatment will reduce both biological 
oxygen demand and total suspended solids content in process 
wastes from a crystalline refinery to an effluent level of 
60 mg/1. The limitations established for 1977 are based on 
these levels (39 Fed. Reg. 10523, 10525).£/ 

No cane sugar refinery currently employs an 
activated sludge process. EPA admits its recommendation of 
such treatment does not adhere to the agency's normal 
definition of practicable and available technology, which is 
based on the average of the best existing treatment 
performance within the industry and examination of the 
proven economic and engineering reliability of such 
"currently available" technology.9/ The eJasence of present 


^ The limitations are expressed in the regulations in 
Both metric and English units as amounts per unit of sugar 
processed each day; i.e., the 30 day average limit is .43 kg. 
of BOD and .09 kg. of TSS per 1000 kg. of melt, or .86 lbs. 
of BOD and .18 lbs. of TSS per ton of melt. These figures are 
derived from the maximum concentrations for process wastes 
mentioned previously (60 mg/1) with the inclusion of the 
permissible pollutants in the cooling waters (approximately 
10 mg/1 of BOD and 0 mg/1 of TSS). (Development Document 147; 

R. 3259.) 

9/ The Senate Report on the Act stated that EPA should 
istablish the range of 1977 levels "based upon the average 
of the best existing performance by plants of various sizes, 
ages, and unit processes within each industrial c ategory. 
Legislative History at 1468 (emphasis ours).EPA has stated 
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use of biological treatment was cited by EPA as the 
principal reason for using "average" rather them 
"exemplary" plemt approach as the basis for predicting the 
effluent reduction attainable emd for doubling the meocimum 
concentration of BOD in the treated effluent from 30 rog/1 in 
the proposed regulations to 60 mg/1 in the final regulations 
(39 Ped, Reg. 10523, 10524; Development Document 146-47, R. 
3258-59.) 

In response to critical comments that such tech¬ 
nology could not be considered "demonstrated," the agency 
agreed no refinery presently uses the process, but stated in 
the final regulations (39 Fed. Reg. at 10522): 

However, the technology itself is widely 
>available emd practiced in other indus¬ 
tries with similar raw waste character¬ 
istics - for example, the grain milling 
and the citrus and potato industries. 

There axe no characteristics of the 
refinery waste waters that would render 
them untreatable by the biological treat¬ 
ment system described. 

Similar assertions are made in the Development Document (at 
97,146; R. 3212, 3258). 


Continued 

there must exist a "high degree of confidence" in the prac¬ 
ticability of such technology as a result of pilot plants, 
demonstration projects, and general use. (Development Docu¬ 
ment 145, R. 3257). The record is devoid of any evidence of 
use of pilot plants or demonstration projects in the cane sugar 
refining industry, and, as noted, the activated sludge process 
is not in use at all in the industry at present. 
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EPA thus based BPT for cane sugar refineries on 
"transferable" technology. However, examination of the 
Development Doc\]ment and other record data reveals that EPA 
failed to document the effectiveness of biological treatment 
in other cited Industries or to justify its predicted 
effectiveness when applied to cane sugar refineries. These 
deficiencies are underscored by EPA's own knowledge of and 
the comments received on the special sludge separation 
problems which would be encountered in application of the 
technology to sugar refinery wastes (see Development Docu¬ 
ment 87, 152, R. 3201, 3263; USCSRA Comments, App. G at G-1, 
G-4 to G-6, R. 2946, 2949-51). 

Moreover, the Development Doctiment Itself makes no 
conclusive findings regarding the predicted effectiveness of 
the transfer technology. Indeed, the converse is true, as 
demonstrated by the following excerpts (Development Document 
87,147; R, 3201, 3259, emphasis ours): 

It is felt that properly designed and 
operated systems are capable of treating 
cane sugar refining waste waters to 
achieve high reductions of BOD. 


It is felt that the effluent limitations 
guidelines presented in this section are 
reasonable ^md technically easily 
achievable through the application of 
improved in-plant controls and the 
addition of an appropriate treatment 
system to treat the process water 

S^lTG&Ilte • • • 





It is aagumed that the model biological 
treatment system will attain reductions In 
the process water BODS loading to 60 and 
100 mg/1 for the crystalline and liquid 
cane sugar refining subcategories, 
respectively. 

The basis for EPA's "feelings" that biological 
treatment is practicable consists of references in the 
record to other Industries which employ forms of biological 
treatment or have wastes similar to those of sugar 
refineries. However, in each instance, EPA's study falls 
far short of representing hard evidence that biological 
treatment can reach the 60 mg/1 level amd thereby achieve a 
95% or better reduction in BOD loadings when applied to cane 
sugar refineries.10/ EPA in addition made no effort to 
explain how sugar refineries could avoid the sludge 
sepetratlon and plant upset problems which negatively 
affected treatment results even in several of the cited 
industries. 

The Development Document examined the treatment 
experience in the raw sugar industry where, in some cases, 
companies utilized Impoundage lagoons (.a form of biological 
treatment which requires considerable available land) to 


10/ Process wastes at the C&H Crockett refinery presently 
average between 1200*-1500 mg/1 of BOD. 
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treat waste streams from combined raw sugar factories and 
refineries. However, because of the commingling of these 
wastes, it was concluded that it was "impossible to 
determine the treatment efficiency associated with the 
application of this technology to refinery wastes alone" 
(Development Document 101; r. 3216). Moreover, this 
ireatment did not involve an activated sludge process. 11 / 
EPA next refers to the "successful" use of 
inaerobic and aerobic fermentation processes in the beet 
lugar industry (Development Document 97; R. 3212). However, 
o consideration was given to the fact that most beet sugar 
astes (Steffen process wastes, agricultural weeds, mud, 
ransport and washing trash) are not common to cane sugar 
Bfinerles. More importantly, EPA does not recommend 
Lological treatment in the beet sugar industry even for the 
wastes which are coipmon, barometric condenser water and 
ilcium carbonate was^Tes. (Development Document for 
roposed Effluent Limitation Guidelines for the Beet Sugar 


i pilot studies made on 

l^J Iited Africa. However, the 

P® ited in the record on this point (R 3538—a;;) 

pl„t aC.nSie' 


'rocesslng Subcategory [August 1973]» at 120; R.3402). The 

itudy cited In the cane sugar Development Document on trcat- 

ent of beet sugar wastes Itself states: "The removal 

tfflclencles of present waste treatment processes are 

llfficult to assess."!^ The final Development Docxxment for 

lie beet sugar subcategory is even more candid: 

Por reasons developed within the document 
such as the varying and seasonal nature of 
the waste and adaptability of conventional 
treatment measures to beet sugar 
processing, conventional biological 
treatment has generally proved to be 
unsuccessful to date.13/ 

Another reference made by EPA was to the grain 
processing industry. The grain processing Development 
[)ocument excerpts (excerpts appearing at R. 3445-3505) 
discussed biological treatment at three operating wet corn 
mills# three pre-treatment plants# and two pilot plants# but 
produced no evidence of the process consistently yielding 


"State-of-Art# Sugarbeet Processing Waste Treatment#" 

^A# Water Pollution Control Research Series 12060 DSI (July 
1971) (Development Document 161; R.3270). (The Development Docu- 
men erroneously cites reference 17; this study is actually listed 
as reference 10.) An identical statement appears in the Deve¬ 
lopment Document for Proposed Effluent Limitation Guidelines for 
the Beet Sugar Processing Subcategory (August 1973)# at 69 
(R.3351). 

13/ Development Document for Effluent Limitation Guidelines 
and New Source Performance Standards for the Beet Sugar Pro¬ 
cessing Subcategory of the Sugar Processing Point Source Cate¬ 
gory (Jauiuary 1974) # at 131. 



results of the quality demanded of sugar refineries. 

The Development Document for the Grain Processing 
Segment of the Grain Mills Point Source Category (December, 
1973) contains the following information on the three wet 
com milling plants presently using a biological process. 

For "Plant A," the effluent characteristics were as follows: 
BOD loads in the effluent ranged from 6-95 mg/1 and averaged 
35 mg/1, while TSS loads ranged from 8-372 mg/1 and averaged 
169 mg/1. The Document further noted that during the time 
of the sampling program the facility was in an upset 
condition, evidenced by heavily bulking sludge, and stated 
(^. at 68? R. 3486): 

During this period of time, effluent B0D5 
averaged 444 mg/1 with a suspended 
solids content of 213 mg/1, Such upsets 
are common to all treatment pl 2 mts in the 
com wet milling industry ,.,, 

In terms of B0D5 removal. Plant A 
mpresents the best treatment in the 
industry. Suspended solids removal, 
however, is below expectations. 

Regarding "Plant B," effluent concentrations 

during a four-day sampling period were accepteUole until 

sludge bulking occurred at the end of the period resulting 

in a TSS content of just over 100 mg/1 on the last day, 

evoking the statement that this was "a graphic illustration 

of the effect that upsets in the industry can have on 

treatment efficiency." Only limited data were available on 



■Plant C," but BOD levels were reported between 200 and 400 
mg/1 and TSS levels at 150 to 300 ng/l as a result of the 
■common problem^ of solids separation and the Inedsillty to 
control sludge bulking. (W. at 69-70; R. 3487-88). The 
Document further remarked (^. at 96) 14/t "Finally, it must 
be recognised that the treatment of high strength 
carbohydrate wastes is difficult." It is difficult to 
perceive how EPA can rely on these data to validate the 
transferability of biological treatment to cane sugar 
refinery wastes. 

EPA similarly mentions results obtained from 
biological treatment in the fruit and vegeteUble industry, 
commenting that "activated sludge treatment plemts are 
capable of removing 95 percent or better of BOD5 based upon 
proper nutrient addition, design, and operation." 
(Development Document 87; R. 3201). While noting that plant 
upsets affect this capability, the Document provides no 
certain explanations as to what proper design, nutrient 
addition, and operation should be in the cane sugar 
industry. The Development Document for Proposed Effluent 
Limitations Guidelines and New Source Performance Standards 


14/ EPA's "excerpts" from the Grain Processing Develop¬ 
ment Document neglected to Include the statements made on page 
96, skipping from page 95 to page 98 (R. 3501, 3502). 
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or the Citrus, Apple, emd Potato Segment of the Cemned and 
reserved Fruits and Vegetables Processing Point Source 
ategory (November, 1973) is simply listed as a reference in 
ur Development Document (R. 3272).15/ 

The final Development Document for those 
idustrles (Development Document for Proposed Effluent 
imitations and New Source Performance Standards for the 
pple. Citrus and Potato Segment of the Canned and Preserved 
rults and Vegetables Processing Point Source Category, 
irch 1974), however, revealed that exemplary biological 
reatment yielded effluents varying widely in strength among 
le three subcategories, and that no effort had been made to 
ransfer treatment efficiency results as between the 
ibcategorles. Further, while it was stated that BOD 
onoval in the three Industries could be as high as 95-97 
ircent, the BPT requirements were set at a BOD removal 
!vel of 84-94 percent (^. at 59, 63, 69, 160). It also 
ipears that these levels Include the Impact of screening in 

/ This Interim Development Dociunent only gives gene- 
lised summary data on activated sludge results in these 
dustries (at pp, 100-02). However, one source apparently 
lied on in discussing potato wastes is R.T. French, Co., 
-®*^blc Secondary Treatment of Potato Processing Waste" 

970), which recommends that "[a]dditlonal studies in the 
ea of sludge bulking control are needed." (p.3). C6H is 
aware of any subsequent developments which have solved the 
Iking problem in this industry. 



advance of biological treatnent (id. at 162). When EPA sets 
lower treatiient levels for industries already employing 


biological treatment, it casts doubt on the 95 percent and 
higher removal figure required by EPA's transfer of that 

t 

tecionology to crystalline cane sugar refineries. 16/ 

Finally, EPA stresses that t%relve refineries 
discharge process directly into municipal treatment systems, 
most of which use activated sludge plants, and cites this 
fact aa support for the view such technology is practicable 
(Development Document 97; R. 3212). However, EPA failed to 
explain an earlier statement that "(c]onventional design 
criteria are not directly transferable from municipal 
treatment applications” (id. at 87; R. 3201). In such 
oyatsam, refinery wastes constitute a small percentage of 


If/ In supplementing the record after these petitions were 
filed, EPA added excerpts from the interim Development Docu- 
Beat for the Dairy Product Processing Point Source Category 
(January, 1974)(R.3506-37). It is unclear why this industry 
•-rmm choson toT coBiparison, since its wastes contain relatively 
high fat and protein constituents not found in sugar refinery 
wastes. The final Development Document for this industry 
gives only meager data on the consistent effectiveness of bio- 
I^ical treatment. It does note, however, that BOD removal 
may drop to the 30 percent level when sudden, highly concen¬ 
trated waste loads are introduced or when plant upsets occiu:. 

Xn additicm, it states that one of the most serious problems 
in activated sludge treatsMnt of these wastes is the "poor 
characteristics of the sludge formed” and that procedures to 
control this "highly complex" problem "have not yet been de¬ 
veloped.” Development Document for Effluent Limitations Guide- 
liii^ and Hew Source Performance Standards for the Dairy Pro¬ 
duct Processing Point Source Category (May, 1974) at 97, 107. 


the total volixme of wastes being treated. Thus, these 
systems have not had to deal with the special sludge 
separation problems associated with the treatment of sugar 
wastes alone, and cannot be viewed as proving the effective¬ 
ness of such treatment. 

2. EPA*s Predications of the Effectiveness 
of the Technology Designated as BAT Are 
Not Supported by the Record. _ 

BAT for came sugar refineries to meet the 1983 
effluent limitations proposes the use of cooling towers to 
permit recycling of once-through barometric condenser 
cooling waters in orde^: to concentrate the low level of BOD 
(10 mg/1 or less) entrained in those waters. A portion of 
the resulting concentrated water would then be pumped to the 
existing activated sludge plant for treatment. (Development 
Document 152; R. 3263). Use of this technology, is wholly 
unjustified in view of the low level of BOD fovind in the 
water and the high cost and adverse environmental 
effects associated with use of such towers (see Sections 
El(c) and 2(c), infra ). 

Additional technology Included as BAT is the 
construction of a sand filtration system to treat further 
the effluent from the biological treatment plant. This 
again is technology transferred from other industries, and 
C6H contends its effectiveness has not been demonstrated in 


record before this Court. 


; 


bhe 

The effectiveness of sand filtration depends In 
large nessure on how long the filters can continue to ■ 
operate at reasoneUole flow rates and with acceptable 
pressure drops to give a satisfactory effluent. Their use 
Is appropriate for waters containing low quantities of 
Suspended matter permitting long» economic runs. With too 
^gh a concentration of suspended matterr the filters tend 
|to become blocked quickly and require backwashing at 
intervals too frequent for economic operation. EPA has not 
dcanonstrated that sand filters can be operated economically 
or that they can achieve the predicted reduction levels on 
•ffluent from a cane sugar refinery biological treatment 
plant. In view of the recognised tendency of carbohydrate 
wastes to produce bulking sludge in the activated sludge 
treatment process (Development Document 87# R. 3201| USCSRA 
Comments^ App. G at G—lf G-4 to G-6, R. 2946» 2949-51)» it 
is reasonable to expect a high carryover of suspended matter 
(sludge) in the treatment plant effluent causing frequent 
problems with operation of the sand filtration system. The 

■transfer" of this technology is not jtistified without a 

% 

demonstration or full explanation that such filtration 
difficulties are within the limits of technical and economic 
acceptability. 
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EPA, In replying to a conment questioning the use 

of sand filtration following biological treatment of sugar 

wastes stated (39 Fed. Reg. 10522, Comment 4): 

This is proven technology, currently being 
practiced within the grain milling, the 
oil refining, and the soaps and detergents 
industries .... it has been so thoroughly 
demonstrated that there is little doiibt 
that it can be utilized by 1983 within 
this industry segment. 

The Development Document does not discuss the "proven" use 
of sand filtration in these other industries. But it does 
note the problems discussed above which may make the process 
technically and economically infeasible. (Development 
Document 91-92| 152; R. 3206-07, 3263.) 

The Docxsnent notes that rapid sand filtersl?/ have 
relatively high operating costs because they require 
frequent backwashing and cannot be fully operational for 
extended periods of time, and also states (^. at 91; R. 
3206) ! 


Rapid sand filters are subject to a 
variety of ailments such as cracking of 


17/ Slow sand filters are normally used for small package 
pl^ts and rarely require cleaning. Since the background data 
in this record is premised on a flow rate of 1.19 million gal¬ 
lons per day emd dally backwashing (R. 2222, 2235), it is 
clear that EPA is recommending use of rapid sand filters as 
BAT. At CftB's Crockett refinery, the effluent from a biolog¬ 
ical treatment plemt will be approximately 1.5 million gal¬ 
lons per day prior to addition of the blowdown from any cool¬ 
ing tower. 
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the bed* formation of raudballs, plugging 
of portions of the bed, jet actions at the 
grave-sand separation plane, sand balls, 
and sand leakage Into the xinder-dralnage 

systems. 

These problems are likely to be particularly 
serious In view of the sludge bulking and separation 
problems previously discussed which will affect the effluent 
peeelng Into the sand filter. EPA even admitted some 
hesltance on this point by stating there existed 
"unceirtainty at present of the ratio of soluble to insoluble 
BOD In the effluent from the biological treatment system." 
(Id. at 152 1 R. 3263). 

No guidance was provided as to specific means of 
avoiding these difficulties other than the Innocuous comment 
that "[ulsually these problems can be minimized or elimi¬ 
nated by proper design emd plant operation." (M. at 91; R. 
3206). The separate section of the record entitled "Sand 
Filtration" consists predominantly of handwritten notes of 
estimated coats of completing and operating the system (R. 
2214-36}. 

Finally, although EPA seated in the final regula¬ 
tions that use of filtration in the grain milling industry 
supported its recommendation of transfer, this assertion is 
difficult to comprehend in the light of the decision in CPC 
Ihtematlonal, Inc. v. Train, supra. That decision reviewed 
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the effluent regul.tlone applicable to the com wet *llli„g 
industry under Seotlon 306 for new aourcea. In the course 
of this review, the court stated (515 P.2d at 1047): "The 
EPA's supporting documents concede that the deep bed 
filtration technology has not been 'demonstrated' within the 
com wet milling Industry.-18/ Just as in this case, EPA 
there asserted that deep bed, or sand, filtration was proper 
technology for a different industry without an 
Independant demonstration of transferability in the record. 

The cane sugar refining industry is thus con¬ 
fronted with technology designated for use by 1983 which, on 
the basis of this record, is technically less efficient and 
econcmically far more expensive than EPA has predicted. In 
addition, it must be remembered that the 1983 limitations 
are premised on the 1977 limitations already being achieved. 

Conclusions on the Effectiveness 
Transfer Technology 
are Arbitrary and Capricious 


Given the inadequacies in the administrative 
proceeding detailed above, EPA's conclusions on the 
.chlevabillty of the effluent llmitatlo... for cane sugar 

>ne on the basis of the ® reasoned)le 

lee diecussiSn Sf thJS cHr 




refineries set for 1977 emd 1983 fall to meet the test of 


reasoned decision«iaedclng required under the AFA. Indeed, 
the agency's predictions regarding the effectiveness of 
biological treatment emd semd filtration partedce more of the 
nature of a "crystal ball" Inquiry them of reasoned 
decision-making. Cf. Portlemd Cement Ass'n v. Ruckelshaus , 
supra , 486 F.2d at 391. Several decisions by this and other 

Courts of Appeal have remanded EPA regulations based on 

'P 

3,tremsfer technology for deficiencies sirf J ar to those 
fappearing in this record. 

The court in CPC International, Inc, v. Train , 515 
F.2d 1032 (8th Cir. 1975) faced an almost identical situa¬ 
tion in reviewing EPA's prediction that use of a deep bed 
filtration process would achieve the new source standards 
set under the Act for the com wet milling Industry. The 
court posited that for EPA to base its standards on transfer 
technology it must (515 F.2d at 1018): 

(1) determine that the transfer technology 
... Is available outside the Industry; (2) 
determine that the technology Is transfer¬ 
able to the ind\istry; emd (3) medce a 
ryson^le prediction that the technology, 
if used In the industry, will be capable 
of removing the increment [of pollutants] 
required by the new source stemdards. 

J^lylng this test, the court held that EPA's prediction was 

not the product of reasoned decision-making. 
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The court found no evidence in the record of the 
degree of effluent pollutant reduction achieved by other 
induatrle. employing deep bed filtration. EPA had increased 
the limitation by nearly 50» between the proposed and final 
regulations, commenting only that technology was not yet 
tvailable to achieve routinely the lower level. Inadequate 
consideration had been given to the problem of upsets and 
■hockloads which could substantially decrease the efficiency 
■f the filtration treatment. Finally, the court noted that 
:pa statements that the filtration process "should" reduce 
•aste loads and that the agency "felt" the standards could 
e achieved fell short of the "concrete data, test results, 
iterature, or expert opinion" needed to support EPA's 
prophecies." (M. at 1049-50.) 

Precisely the same error permeates the present 
scord. The agency referred to operation of biological 
reatment in several industries without providing detailed 
.cumentation of the actual reductions consistently achieved 
• a re-so-ied explanation of how such results support the 
siltations established for sugar refineries. No rationale 
a given for selection of the maximum 30 mg/1 BOD 
ncentratlon for treated process wastes in the proposed 
gulations, and this figure was doubled in the final regu- 
tions with the single comment that such modification was 
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necessary because no refinery currently operates a 
biological plant to treat process wastes (39 Ped, Reg, at 
10523). In fact, no defensible justification exists for 
either figure.19/ 

Inadequate consideration was given to the problens 
caused by upsets in the refinery pi'ocess and sludge 
separation difficulties associated with sugar wastes which 
j%rill adversely affect operation of both the biological 
treatment and sand filtration systems. EPA's summary 
|Conclusion that it "continues to bej.ieve" (id., Comment 8) 
biological treatment of process wastes will achieve the 
proposed 1977 BOD level echoes the unsupported statements 
found inadequate in CPC International, Inc, v. Train . 

Several other Co\irts of Appeal have had occasion 
to review effluent limitations predicated on use of 
■transfer" teclmology and have ordered remands on finding 
deficiencies in EPA's decision-making similar to those which 


19/ Confronted by a similar chemge in a final Cleem Air 
"Ket emission standard which lacked adequate explematlon, the 
court in Kennecott Copper Corp. v. EPA, 462 F,2d 846 (D.C, Cir. 
1972), remanded the record and Instructed the Administrator "to 
supply an implementing statement that will enlighten the court" 
on the reasons for the change in view of contradictory evidence 
in the records "Inherent in the responsibility entrusted to 
this court is a requirement that we be given sufficient indica¬ 
tion of the basis on which the Administrator reached the [stan¬ 
dard issued] so that we may consider udiether it embodies an 
abuse of discretion or error of law." (^. at 849, 850), 
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:haracterlze the record here. This Court did so upon review 

>f the effluent limitations issued for the phosphate manu- 

» 

facturing industry. Hooker Chemirl’als t Plastics Corp. v. 

> 8 ERC 1961 (2d Cir. 1976). After indicating that EPA 

;ould base limitations on transfer technology, the Court 

lautioned (id. at 1972) : 

But even if technology which is not 
presently in use can be treated as 
availedsle and achlevedsle, there must be 
some indication in the administrative 
record of the reasons for concluding that 
such technology is feasible and may 
reasonably be expected to yield the 
effluent reduction mandated when applied 
to the particular Industry. 

Applying this test, the Court held that EPA had 
ailed to demonstrate that either of two alternative 
echnologles (vacuum casting and total recycle of process ^ 

ater) designated as BAT were in fact transferable to the 
hosphorus pentasulfide Industry. The Court stressed that 
PA had provided no more than a reference to a single 
eneral scientific treatise in support of vacuum casting, 
nd that the agency had not answered statements in the 
ecord (including those of EPA's own consultant) that salt 
reclpltatlon would prevent successful use of a total 
ecycle system (8 ERC at 1973) See also American Meat 


0/ The Court also remanded another specific 1983 liiai- 
atlon and EPA Itfielf conceded that revision was necessary 
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In>tltttt« V. EPA, 526 F.2d 442, 463 (7th Cir. 1975)» 


Aaerican Iron 6 Steel Institute v. EPA, 526 F,2d 1027, 1062, 


I (3d Cir. 1975). 

! 

The Coxirt of Appeals for the Fourth Circuit has 
twice reviewed EPA regulations premised on transfer of 
technology. Temners* Council v. Train , 8 ERC 1881 (4th Cir. 
1976); FMC Corporation v. Train , 8 ERC 1731 (4th Cir. 1976). 
In Tanners* Council , EPA had relied on performance data from 
the neat-packing lnd\u.try In establishing limitations for 
the leather tanning and finishing point source category. 

When comnents stressed that biological treatment was less 
effective In treating the more fibrous and Insoluble 
components of tannery wastes, EPA responded as It did here 
by simply raising the maximum permitted concentration In the 
final regulations. The court found the response Inadequate 


Continued 

in four additional sets of limitations In various other 
subcategories. The Court advised that In such revision the 
agency must respond directly to petitioner's challenges re¬ 
garding the avalledslllty or effectiveness of certain treat¬ 
ment processes and the creation of non-water quality envi¬ 
ronmental problems (8 ERC at 1974). 

In the conpemlon case reviewing new source standards 
Issued under section 306, this Court remanded the regula¬ 
tions after determining they were predicated on the same 
data base \ised for existing sources which had failed to 
show that the designated technology was available. Hooker 
Chemicals 6 Plastics Corp. v. Train, 8 ERC 1975, 197^ 

I (2d eir. 197d).- - 





ind stated the record duelled EPA’a conclueions "are the 
)roduct of guesswork emd not of reasoned decision-making." 
[Id. at 1884) t 

When EPA became convinced of the dissimi¬ 
larities in the wastes of the tannery and 
meat packing industries. It arbitrarily 
Increased the pollution levels transferred 
from the meat packing industry, rather 
than use waste reduction levels actually 
demonstrated in the tannery Industry or a 
comparedile Industry. 

5PA had provided no firm evidence to substantiate the final 
.imitations purportedly based on the transfer technology. 
?he court also found the record gave no assurance that the 
.ater addition of tertiary treatment would achieve the 1983 
.imitations and advised that further review would be 
rarranted once EPA made public new research on the 
iffectlveness of such treatment with temnery wastes (M. at 
.886-87). 

In FMC Corp, v. Train , sxgra , EPA purportedly 
•ased its new source standard for the plastics and 
lynthetics industry on results achieved through application 
)f mixed media filtration in municipal plants and in the 
>etrcleum Industry. The court found, however, that the 
ecord was "devoid" of consideration by EPA on the trans¬ 
ferability of the recommended treatment, and it refused to 
Lccede to EPA's request that its expertise be accepted in 
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making auch a judgment (8 ERC at 1740): "This Court... 
cemnot decide auch queatlona on blind faith.*' The new 
source atemdard was remwded. 

EPA's actions in this proceeding are strikingly 
similar and just as deficient as those found objectionable 
in the Hooker emd Tanners* Council decisions, and the record 
is as barren of support as that found in FMC Corp. v. Train . 
After strong objections were registered on the predicted 
effectiveness of biological treatment in the proposed 
regulations (USCSRA Comments, App. G.; R. 2946-52), EPA 
arbitrarily doubled the permitted BOD concentration with the 
meager explwation that this was necessary because no 
refinery currently eii^>loyed the recommended technology. No 
scientific evidence was adduced to support selection of the 
60 mg/1 figure, emd EPA refused to respond to slgnlficemt 
cosnnents questioning the operational effectiveness of the 
BPT and BAT technology when applied solely to sugar wastes. 

In International Harvester Co. v. Ruckelshaus , 478 
F.2d 615 CD.C. Cir. 1973), the court reversed eui EPA 
decision refusing to extend the deadline for certain 
emission standards. The court stated EPA must "bear a 
burden of adducing a reasoned presentation supporting the 
reliability of its methodology" (W. at 643), and stressed 
that this burden was not met by leaving unexplained numerous 
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:echnlcal aasumptlona and dlamlsaing critical Industry 
widence and comments. Concurring, Judge Bazelon instructed 
:hat the role of judicial review is to assure a framework 
tor principled decision-making (^. at 651) t "Such a 
rraraework necessarily includes the right of Interested 
>artles to confront the agency's decision and the 
•equirement that the agency set forth with clarity the 
rounds for its rejection of opposing views." (Id. at 651.) 
ee also DuPont II, sugra, 8 ERC at 1728-30; Portland Cement 
SIIB. Ruckelshaus , supra , 486 F.2d at 392. 

E. EPA Failed to Give Adequate Consideration 
to the Adverse Environmental Effects and 
. the Costs Associated with Implementation 
of the Designated Treatment Technologies 

Sections 304(b)(1)(B) and 2(B) specifically direct 

PA to consider certain factors in formulating BPT and BAT. 

tiese factors Include potentially adverse non-water quality 

ivlronmental effects which may be caused by particular 

reatment technologies, and the economic cost of such 

schnologies. EPA gave Inadequate consideration to both 

lese factors in the record underlying the crystalline cane 

igar refinery regulations. The high cost and adverse 

ivlronmental factors associated with the recommended 

ichnologies for sugar refineries, particularly BAT for 

•83, raise the question of whether such technology should 

^en be attempted. 


Pf 


1, Non'»»Water Quality gnvlroranental Sffects 
In both the Development Document and the final 
regulations, EPA did little more than acknowledge that 
certain non-water quality environmental probl<^ pointed out 
by the industry in its comments (USCSRA Comments at 8, 

33-34; R, 2796, 2822-23) %K>uld ensue from application of the 
technologies designated as BPT and EAT (Development Document 
141-43, 149, 155, R. 3254-56, 3261, 3266). EPA made no 
realistic effort to suggest effective means of avoiding 
these prc^lems or to demonstrate that the benefits of 
reduced discharges into the nation's waters offset them. It 
is contrary to both public policy and the agency's mandate 
to proaiulgate water pollution regulations which potentially 
may cause m many deleterious effects as they seek to 
alleviate. Portland Cement Ass'n v. Ruckelshaus , supra , 486 

F.2d at 385n. 42. ) 

(a) BPTt Waste Disposal and Land Use 
Tmplgmgntation of biological treatment for 
1977 poses both land use and rolid waste disposal problems. 
For those refineries lacking access to municipal treatment 
■ystsoBS for waste discharges, a biological treatment plant 
will have to be constructed to accommodate process waste 
^ter. The refinery additionally must undertake disposal of 
both their resiiltfjig bacterial sludge and the dry filter aid 


49 










o 


waste natertal. Those refineries located in urbanized areas 
(representing over two thirds of the nation's total refining 
capacity) will face severe difficulties obtaining land both 
for construction of biological treatment plemts and for 
locations of suitable land fill sites for disposal of filter 
aid and bacterial sludge. (USCSRA Comments at 6, App. D at 
D-4, App. P at 18| R. 2794, 2872, 2918; see also R. 2779). 
Even those refineries which now have access to land fill 
sites for disposal of filter aid may encounter objections 

« 

from public health authorities if they request disposal of 
bacterial sludge. 

The-^e problems are virtually ignored in the 
Development Docxment (109-10, 129, 149> R. 3222-23, 3242, 
3261) and in the preamble to the final regulations (39 Fed. 
Reg. 10522-10524). Industry comments emphasized that 
"settled activated bacterial sludge is very dilute, and its 
disposal is not simply a matter of landfill." (39 Fed.Reg. 

10523.) EPA's terse reply was that there were many ways 
in which _he sludge could be handled, including drying, 
thickening and further filtration (id.). However, no 
mention was made of the significant economic costs involved 
in thickening and partially de-watering the sludge, and, if 
necessary, acquiring land for disposal sites. 
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(b) Energy Costs 

EPA was equally cavalier In its treatment of 
increased energy iisage associated with the recommended 
treatment technology. In the final regulations, EPA stated 
that the extra energy required to operate a biological 

t 

treatment plant and the pun^s necessary to transnort 
barometric condenser water to cooling towers would not be 
burdensome even In the light of current energy shortages. 

It was stated that the estimated additional energy to 
achieve BPT would range from 0.6 and 0.84 percent of present 
energy usage; to achieve BAT, the estimate was between 1.6 
and 6.1 percent of current usage. The agency judged these 
estimates not "excessive” (39 Fed.Reg. at 10523}, but no 
explanation was given as to whether the term "excessive” was 
meant In context of Increased environmental benefits or 
merely in contrast to other demands for energy. 

It Is, however. Impossible to ascertain how EPA 
maae these "estimates." Those noted above are at complete 
variance with those presented In the Development Document 
under the heeidlng "Related Energy Requirements of 
Alternative Treatment emd Control Technologies” (at 140-41; 
R. 3253-54). 

EPA there provided estimated costs associated with 
each treatment level for the three model refineries used for 
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data eatlaiatea throughout the Development Docaiment, Using 
the EPA aaeun^tlon of the coat of 2.3 centa per kilowatt and 
the EPA flgurea on total coat of each Incremental treatment 
level, the additional energy cost Increase for biological 
treatment for a small crystalline refinery must be con 5 >uted 
as a range from 5 to 18 percent of ctirrent expenditures; for 
a large crystalline refinery, the range was from 4.2 to 15.6 
percent (USCSRA Comments at 33; R. 2822). No background 
data were provided even for these estimates In the 
Development Document. 

Despite this inadequacy, EPA at least should have 
used the same bases of prediction for these estimates and 
the complementary estimates stated in the final regulations. 
Portla nd Cement Ass*n v. Ruckelhaus . supra , 486 F.2d at 392, 
393. Ptirther, it was incumbent upon EPA to consider the 
additional adverse environmental consequences in terms of 
resource depletion and air and water pollution which would 
occur (R. 2796, 3033) simply as a result of the necessity to 
produce this new energy for use in BPT and BAT in cane sugar 
refineries. Appalachiam Power Co . v. EPA , supra , 9 ERC at 
1045-46. 

(c) BAT; Cooling Towers 

Evim greater adverse environmental problems 
will attend implementation of BAT for 1983. This technology 





requires the construction and operation of cooling towers to 
recycle the barometric condenser cooling water for 
concentration and eventual removal of the maximum 10 mg/1 of 
BOD entrained therein.^ In addition to the high energy 
costs involved in pumping the large volume of cooling water, 
these cooling towers have severe fogging and noise effects. 
Mo Biethod has been discovered to date to eliminate these 
effects cooq>letely in those industries currently utillxing 
them. As EPA admits, particularly in urban locations, 
oontinuous fogging can create not only annoyance but also 
•ubstantial traffic safety problems (Development Document 
142» R. 3255). In the case of C&H, for example, the 
refinery at Crockett is located adjacent to both a 
residential area and an elevated bridge carrying Interstate 
80 over the Carquinei Strait. The area is already subject 
to low-lying river fogs in the winter, and a cooling tower 
would greatly aggravate this problem. (R. 2775-2777.) 

These adverse effects were pointed out to the 
agency following issuance of the proposed regulations 


21/ In the present state of the art, there la no 

^solute method of determining the quantity of BOD ''hich 

Sght be entrained in the cooling waters. 

biological oxygen demand iseasure is not a 

when applied to low level concentrations. (R. 613-671). 

It ls*possible to get readings of levels of 6-8 mg/1 when 

In fact no BOD is present in the sample being tested. 
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[USCSRA Conimenta at 8, 33-34, App. F at 19; R. 2796, 

I827-28, 29191 see also R. 2779, 3032). Once again EPA 
jlossed over these points in the Development Document and 
:he introduction to the final regulations. The Development 

Document stated that proper "design" and "placement" of 

/ 

bowers could reduce, but not eliminate, these problems. It 
»fas also noted that these vague mitigation alternatives "may 
Dr may not result in significant cost increases" (at 142-43; 
R. 3255-56). The final regulations peremptorily dismissed 
these Issues with the single comment that "[f]or some 
locationj, some of the time, these problems [fogging and 
noise] may be encountered. However, through proper design 
these effects can be minimized." (39 Fed. Reg. at 10523.) 

A similar failure to give appropriate considera¬ 
tion to adverse environmental effects was grounds for a 
remand in Essex Chemical Corporation v. Ruckelshaus, 486 
F.2d 427 (D.C. Cir. 1973), cert, denied , 416 U.S. 969 
(1974). While the court held that a particular standard 
established under*The Clean Air Act for recycle acid plants 
was reasonable, it found fault with EPA's failure to con¬ 
sider adverse environmental effects resulting from the use 
of scrubber systems needed to meet the standard. The record 
eviJence revealed that the sciubber system would create 
significant land and water pollution problems as a result of 







the need to dispose of 52 potinds of byproduct per ton of 
acid produced* Although avare of this consequence* EPA had 
given no consideration to alternative control strategies nor 
suggested how waste disposal might be acconq)lished with the 
least negative results. As the court stated (486 F.2d at 
439) t 


...the feeble statements in the Background 
Document that *[m]ethods for disposing of 
these products will have to be considered 
by plant operators*' and 'process de¬ 
signers are investigating several means of 
handling these wastes*' are poor substi¬ 
tutes for the reasoned consideration of 
this problem that is required.22/ 

The statements in the sugar refinery Development Document 

are equally as feeble as those found objectionable by the 

court in Essex . 

This problem was also considered by the Third 
Circuit in a decision rendered under the Act* Americem Iron 
and Steel Institute v. EPA* supra . Thiere the court 
determined EPA had given appropriate consideration to non- 
%rater quality environmental impact. But the record in that 
case must be contrasted with that before the Court here. In 


2^ The court also directed EPA to study on remand the waste 
disposal problem associated with use of another scrubbing 
■y*t«®for coal-fired steam generator plants* Again* EPA's 
only remark on this problem in the Background Document was 
that "[lllme-scrubblng systems are essentially throw away 
presses that produce significant, quantities of solid waste 
lid* at 441).” 
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the Iron and steel Development Document EPA had presented 
over 60 pages of study of these problems and suggested 
detailed engineering techniques to minimise their effect. 
Further, the court noted the petitioners had not submitted 
contrary evidence on these points. (526 F.2d at 1049.) 

2* Inadequacy of Cost Assessmenta 

Section 304 directs the Administrator to consider 
cost in issuing regulations containing the 1977 and 1983 
limitations and the treatment technologies upon which they 
are based, with respect to the designation of BPT, the 
factors to be considered Include "consideration of the total 
cost of application of technology in relation to the 
effluent reduction benefits to be achieved from such 
application ....« (Section 304(b) (1 )(b).) As regards 
recommendation of BAT, the factors relating to such assess- 
tnent include "the cost of achieving such effluent reduction 
...." (Section 304 (b) (2) (B).) Although tPA may contend 
bhe Act does not mandate a precise cost benefit analysis on 


23/ The Act includes in Section 301(c) a variance 

limitations which encompasses 

economic factors. A permit modification may be authorized if 

JeuJcinLic^ Jap'Srn?^^ - o^era^T JnT ( J^Sui 

IteMll^^'iJ^ISuld^ili^?"" this provision. R^ad 

lcul„ r.q»lre-ent o, p.r- 
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the Ij^act of regulations on specific categories of 
industries or on individual point sources, the lamguage at 
least requires that EPA give a reasoned justification for 
its position that the costs associated with the recommended 
technologies are both accurate and bear some relationship to 
the degree of environmental benefits achieved. As discxissed 
below, EPA failed to discharge this duty properly with 
respect to the treatment technologies designated for both 
1977 and 1983 for crystalline cane sugar refineries. 

EPA has taken the position, by inclusion of 
boilerplate language 


n each set of industry regulations, 
that ”[i]t is not feasible to quantify in econcmic terms ... 
the costs resulting from the discharge of these pollutants 
to our Nation's Waterways.” (39 Fed. Reg. at 10524.) 
However, the statement continues by predicting that 
isqpleswntation of BPT and BAT will "substantially reduce the 
environmental harm" from continued sugar refinery discharges 

[T]he Agency believes that the benefit 
of thus reducing the pollutants discharged justifies the 

id costs .... (id.}•" Section VI of the Development 
CR* 3181-90) is referenced as describing the 
mtal "harm” caused by such discharges, but that 
section only provides a general discussion of the pollutant 
'y'urameters covered by the regulations. 


and concluding that 


enviroi 








r.xther justification was required by the recent 

decision in Appalachian Po»«er Co. v. Train , supra , in 

remanding certain regulations establishing thermal di8chc:rge 

Limitations for steam electric generating plants. The court 

leld that (9 ERC at 1041) i 

...the agency must consider the benefits 
derived from the application of its 
®^fluent reduction requirements in 
relation to the associated costs in order 
to determine whether, in fact, the 
resulting progress is 'economically 
achievab.'e,' and whether the progress is 
'reasonabl•'. 

Faced with the same EPA argiiments on the 
Ifficulty of precisely quantifying benefits, the court 
bserved that the real question is "whether the reduction 
esults in reasonable further progress toward the 
llminatlon of pollutants" in the light of the huge 
xpendltures required to achieve the redu^^^n levels. The 
Durt held EPA had focused solely on the costs of each 
Bductlon level and had Ignored the specific resulting 
ivlrorauintal benefits in making comparisons with other 
Ltemative reduction levels.24/ 


^ opinion went on to Indicate that EPA must identify 

benefits on the best information avillable, 

'cSot^RPA'J^^iL?'^ <>on®* The court refused to 

.cept EPA s naked conclusions that actual benefits were in fact 

■d”^at°1042*43r'^°** effort involved. 
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(a) Pat:a Base amd Total Economto lapact 
The record In this action on these Issues has 


»en clouded frcn the outset because EPA has not fully 


llsclosed the sources of Its cost data or the bases of Its 
i88uaq>tlon8 ill' situations where predictions were made. On 
iie "reasonidileness* of the economic Impact of the 
regulations on the ceme sugar refinery Industry, EPA has 
sited the "Economic Analysis of Proposed Effluent 
.Imitations Guidelines" (October 1973) (R. 2484-2592) 
srepared by Development Plemning and Research Associates, 
lowever, the emalysls was premised on cost information 
relating to alternative treatment levels originally 
iollected by EPA and lacer conqplled in Supplement A to the 
Iraft Development Document (R. 199-311). The consultant for 
^t worlc. Environmental Science and Engineering, Inc., 
itated in its November 8, 1973, cover letter to EPA 
soncernlng Supplement A (R. 199) t 

A number of changes have been made In 
the Cane Sugar Refinery Report. Some of 
these changes have been as a result of the 
review process, some of your oim judgment, 
and some have been corrections to the 
report on our part. This supplement does 
not reflect these changes. Since only you 
have a complete list of these changes and 
corrections, I suggest that you take a 
good close look at this sipplement and 
include the changes and corrections before 
it is given to anyone as a relerence, 
otherwise there may be some confusion. 
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Iiere has never been Issued a clarification fully explaining 
!iat all of these "judgmental” changes were. S\q>plement A 
spresents estimates, some of which have been altered with 
uidwrltten notes, of the total cost of lii^>leinentlng 
Ltematlve levels of treatment technology. The source of 
le individual materials and labor cost estimates is not 
rovided. Hence, the origins of EPA's economic data for 
t^l^ular treatment alternatives remain a n^stery. 

In addition, EPA's economic analysis was 
redicated on 1971 dollars, rather than actual 1973-74 cost 
Lgures (Development Document 108) R. 3221). In remanding 
le grain processing limitations in CPC International v. 
rain , supra , the Court viewed EPA's use of 1971 cost data 
I deficient. (515 F.2d at 1051). 

The Industry commsnts (R. 2975-3018), asserted 
»peatedly that both capital and operating costs appearing 
1 Siq>plement A and the final Development Document were 
iriously understated.25/ EPA's only response was that 
[t]he Agency has reexamined the cost data and finds that 


>/ These orlticisms were seconded by The Department of 
Smmerce (R. 3020-22, 3028). Its comments objected in 
irtlcular to the "rlight-of-hand" by which EPA minimised 
sonomio impacts, noting EPA had given no explanation as 
> why the cost Ixqpact went down when the draft llmitat'nns 
ire made sere stringent, nor i^y certain qualifying state- 
ints of the economic consultant were deleted in the final 
iport (R. 3021-22). 
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data ara accurate and aubatantiate the reaaonablenesa 
>f the propoeed regulatlona." C39 Ped,Reg, at 10523, 

:oBBBent 161 • No effort waa *ade to anawer the Induatry 
x>ntentione or to rebut the actual coat flgurea contained in 
tibm induatry*8 aubmiaaion. Clearly, if EPA had made modifi- 
sationa baaed on theae later actual coat figurea, it would 
tieve had a significant impact on EPA* a overall coat analyaia 
and poaaibly Influenced ita designation of the recommended 

treatment technologies for 1977 and 1983. 

The 0SC8RA engaged an independent firm, Robert R. 

Nathan Associates, Inc., to analyse EPA*s overall economic 
iaipact conclusions. While determining that EPA's method¬ 
ology was -essentially sound," the report Indicated that 
many of EPA’s underlying assumptions were Incorrect, 
including understatements of the cost of capital and land 
and plant salvage values, and overstatements of income, 
total investment, and cash flow (USCSRA Comments, Nathan 
Report at 7, 9, 13, 15, R. 2992, 2994, 2998, 3000). As 
regards total cost of Implementing BPT and BAT, the Nathan 
Report concluded that BPT would coat treble the amount 
estimated by EPA ($14,978,000 vs. $5,557,000) and BAT, 
including BPT costs, would coat twice as much ($37,621,000 
va. $16,677,000). Similar discrepancies were noted 
respecting estimates of operating costs (id. at 21, R. 
3006). 
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Cbl BPT Coat Eatiwates 

The technical analysis of EPA's proposed 
regulations (USCSRA Coiroents; R.2788~2974) went into more 
letall and, where possible, made comparisons of EPA's 
istlmated costs for Installation and operation of particular 
treatment alternatives with actual bids and purchases made 
id.thin the Industry for similar equipment. The analysis 
toncluded that EPA's estimates were low on an overall basis 
ay a factor of 2 or more, and attributed this to the 
agency's lack of familiarity with refinery practices (W. at 
5; R. 2794). A few examples suffice to document this 
conclusion. 

The Introduction to Supplement A stated regarding 
lemd acquisition costs for treatment facilities (R. 203): 
"While some cane fields in Loulsema may be assessed at less 
than a thaasand dollars an acre, to discuss the worth of 
land In downtown Brooklyn or Boston Is almost ludicrous." 
fet, ignoring the predominantly urban location of over two- 
thirds of national refinexry capacity, EPA arbitrarily used 
figures of $1000 and $1720/acre for land acquisition costs 
(R. 205). This action was subject to the following 
"qualifying statement" in the Development Document (at 109; 



Land costs vary widely. The figures used 
herein are considered to be representative 
of non-nirban areas >rtiere the use of land 
would be expected. In urban areas land is 
often not available! when it is used, the 
cost oem bo expected to be substantially 
higher than reported in this document. 

The obvious conclusion is that the economic impact will be 

far greater than estimated by EPA. American Iron and 

Steel Institute v. EPA , supra , 526 P.2d at 1076 (concxirring 

opinion of Adams, J., regarding EPA's refusal to include 

land acquisition costs for "green field" treatment facility 

sites). 

EPA understated the baseline waste loadings for 
Its model refineries by assximing the preexistence of filter 
aid recycle systems, which roost refineries lack; thus, the 
cost of impleroentlng this sub-system, approximately 
$500,000, was conq)letely omitted from EPA's cost estimates 

(USC8RA Comments, App. F at 16; R. 2916). 

In-plant labor costs are uniformly assessed at 
$4/hour CR. 205), whereas refinery craft labor actually 
varied in 1974 from $8-10/hour, and outside contractors in 
metropolitan areas were cheurging $15 or more per hour. 
(U8C8RA Comments, App. D at D-3-4; R.2871-72). 

For particular equipment needed to improve 
entrainment reduction (external separators), the USCSRA 
Ccsssents submitted actual quotations during 1972 for the 
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equipment identified by EPA which were 470 and 780 percent 
higher than the figures used by EPA C^. ^ at D-10; R. 2878). 

Operation of a biological plant requires the use 
of at least 6 puiqis according to Supplement A at an 
estimated cost of $5^246 (R. 223), as opposed to recent 
refinery purchases indicating actual costs approximately 
double this figure (USCSRA Comments, App. D at D-11, D-12; 

R. 2879-80). 

finally, EPA estimated the incremental costs for 
installation of a biological treatment plzmt as $662,000 
(1971 dollars) for its model 2100/ton per day refinery 
(Development Document 111; R. 3224). The C&H Crockett 
refinery (with a capacity of 4000 tons per day) has received 
bids emd engineering studies indicating the total cost of 
such a plant will be $5,500,000,26/ or an eunotint equivalent 
to that estimated by EPA as sufficient to install BFT within 
the entire cane sugar refinery industry (Development 
Document 149; R. 3261). 

26/ Affidavit of Philip F. Meads, attached hereto in Appen¬ 
dix Bf The total cost reflected in the bids is $6,000,000, in 
contemplation of the plant treating comnmnlty wastes of a 
local sewage district \rtiich will contribute 4% of the total 
BOD load to the plant. The design engineers were also requested 
to provide total costs excluding the municipal wastes in preparing 
their estimates, and this was the basis of the $5.5 million figure 
for the refinery alone. 
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Cc) BAT Cogt Eptiiaateg 

For 1983, EPA has designated as BAT the use 
of cooling towers to recycle the high voltme harconetrlc con¬ 
denser cooling water with a blowdown to the biological 
treatment plant of 2% of that volume to remove the mcuclmum 
of 10 mg/1 of BOD.27/ i^lch may become entrained during the 
refining process. EPA predicted the incremental costs of 
such towers for a 2100 ton per day crystalline refinery 
%«ould be $714,000 (Development Document 113; R. 3226)28/, 
but did not provide a fully itemized breedcdown of these 
costs which would permit detailed analysis and rebuttal. 
However, the USCSRA stibmlsslon Indicated a more realistic 
installation cost for such a tower would be between $1 and 2 
million. The comments attached an Itemized accounting of 
these costs as extrapolated from actual costs at sugar 
installations and a current engineering study; the latter 
study estimated a total installation cost, excluding land, 
of $1.9 million. (App. D at D-13 to D-17; R. 2881-85).^/ 

27/ See footnote 21, supra. 

28/ The earliest incremental cost estimate for this 
treatment level in S\Q>plement A was $659,005 (R. 227) . Thus, 
the total was increased by only approximately $55,000 after 
ESPA received adverse couments on its estimates, and no explana¬ 
tion was provided for even this modest Increase. 

29/ This figure also did not include the additional costs 
necessary to expamd the biological plant to handle the cooling 
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Aa mentioned, EPA's response to criticlsins of its 
BPT and BAT cost estimates was the cryptic statement that it 
had "reexamined* the data and found it "accurate" and 
supportiye of the "reasonableness" of the regulations (39 
Fed, Reg, at 10523), Absolutely no effort was made to 
indicate errors in the industry's estimates or to explain 
the major discrepancies in the competing figures. 

These EPA predictions are perhaps the most 
striking exan^le of the agency's general understatement of 
the economic Impact of its recommended treatment tech¬ 
nologies on the cane sugar refining industry. The cooling 
towers included as BAT are intended to control the minute 
concentrations (a meocimum of 10 mg/1 of BOD) entrained in 
the refinery cooling waters,30/ As earlier discussed, the 


Continued 

tower blowdown, nor the cost of new in-plant pxm^js and piping 
which would be required, 

30/ BPT for 1977 Includes Installation of entrainment 
mnlmizlng equipment on refinery vacuum pans and evaporators 
which will reduce concentrations of BOD in the cooling water 
to 10 mg/1 or less. 

It is to date difficult to comprehend EPA's rigid 
concern over the rMuclmum 10 rag/1 BOD concentrations in re¬ 
finery cooling waters in view of the agency's attitude towards 
other dischargers having tremendously higher total effluent 
flow rates. The 1977 standard for thousands of municipal 
treatment works across the nation requires secondary treat¬ 
ment achieving a maximum concentration of 30 mg/1, a figure 
as yet achieved by a minority of these plants. The 1983 
requirement, as yet undefined, is to be based on the "best 




towera will cauae aerioua adverse environmental effects. 
Given these effects euid the very large costs associated with 
the towera, the offsetting environmental and social benefits 
should be clearly evident In the record.31/ Appalachian 
Power Co. V. Train , supra , 9 ERC at 1042-43. 

However, It Is apparent that EPA has wholly failed 
to demonstrate any tangible benefits to be realized from 
construction of cooling towers In terms of the capability of 
the receiving waters "to support healthy populations of 
wildlife, fish, and other aquatic wildlife," its suitability 
"for industrial, recreational, and drinking water supply 
uses (39 Fed.Reg. at 10524)," or other demonstrative 
factors. In the abaence of such justification, the 1983 
cooling tower requirement is difficult to accept as the 
rational recommendation of an official agency of the Federal 


Continued 

practical waste treatment technology over the life of the 
works" (Section 301(b)(2)(B)). It is doubtful this stan¬ 
dard will demand a 67 percent reduction to the 10 mg/1 
figure now imposed on cane sugar refineries. 

31/ This seems peurticularly appropriate in the case of 
C&H's Crockett refinery, since, despite consistent testing 
and monitoring, no "substemtlal and damaging impacts" have 
been discerned In the Carquinex Strait receiving waters. The 
BOD discharged has never caused the dissolved oxygen content 
to fall below 7 mg/1, a level well above the point which might 
be damaging to wildlife, emd the concentration of TSS dis¬ 
charged is less than that found normally in the receiving waters. 
Affidlvit of Philip P. Meads, attached hereto in the Appendix. 
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govemxnent. On the basis of the record herein, this Court 
should direct EPA to eliminate cooling towers completely as 
an alternative for achieving the 1983 limitations. 

Conclusion 

The Court should vacate and remand the challenged 
regulations, 40 C.F.R. Sections 409.22 and 409.23, to the 
Environmental Protection Agency. 

Dated: August 31, 1976. 

Respectfully submitted, 

JOHN E. SPARKS 

PATRICK J. 0*HERN 

BROBECK, TMLEGER & HARRISON 
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APPENDIX A 

Effliient Guidelines and Standards for the Liquid 
and Crystalline Cane Sugar Refining Subcategory of 
the Sugar Processing Point Source Category, 39 Fed 
Reg. 10522*26 (March 20, 1974), amending 40 C.F.R. 
Chapter 1, Subchapter N, Part 409 







»40—froUetton of tho EnvIronmonI 
CHAPTCfl I—ENVIRONMENTAL 
nfOTECnON AOENCV '. 

ICNATTER N—cmifcwr mNOtUNta 
AND 

40»—SUGAR niOCESSINQ ROINT 
SOURCE CATEGORY 

and CijralaRIno Cana Sufar RafIniM 
Subcatocanr 

Decambar 1. ISTS, noUca waa pub- 
In tba Rkoaau Raoiana (M FR 
' that tha Ebvlroninantal Protae* 
dancY (KPA or Acency) waa pro* 
f aSbiant binltaUona gutdeUnaa for 
W aourooB and atandarda of par* 
000 and pretreatmant atiuodarda 
>w aoureaa within tba erratalUnb 
ugar and liquid eana aucar raflnlnc 
csoflac of tha augar procaaalng 
rjr of point aourooa. 
purpoaa of thla nottco la to aatab* 
oal elBoant Uniltatlona guldallnaa 
atlng aoureaa and atandarda of par* 
>00 anfl protroatBont atandarda for 
urcaa In tha augar piooaaalng eata* 
f point aoureaa. by arnwyllnp 4S 
%aptor I, Subehaptar N. Part 40S 
new aul^Mtfta B and C. llila «ii»i 
JUng la promulgated purauant to 
a 301, 304 (bl and (e), 304 (b) 

1 and 307(0) of tha Paderal Water 
on Omtrol Act, aa amended (tho 

13 VJBJC. 1331, 1311. 1314 (b) and 

14 (b) and (o) and 1317(0); 44 
14 et aeq.: Pub. X.. 03-300. Regula* 
regarding cooling water Intake 
rea for aO catworlea of point 
I under aectlon 314(b) of the Aef 
promulgated In 40 CPR Part 403. 
idltlon. the EPA M atmultaneoualy 
ng a aeparate provlaloo whloh ap* 

1 the propoaad mlaa aaetlon of tha 
I. Raoiam. atattng tho apphea- 
tho llmltaUona and atandarda aot 
«low to naara of publlclg ownod 
mt worka whMi are aubjeot to • 
tment atandarda under aertlnii 
of the Act Tba baala of that pro* 
egulatton la aet forth In the aa- 

I notloo of propoaad rulemaking, 
egal baalA orethodologY and fan* 
nclualona which aupport promul* 
of thla regulation were aet forth 
antlal detail In the notice of pub* 
rw proceduraa publlahed Auguat 4.' 

I FR 31303) and In the notice of 
d rulemaking for tho crratalllno ' 
gar refining aidtcategory and tho ' 
ano augar refining aubeatagory, 
don. tho regulattona aa propcoed < 
pported by two other doeumonta: ' 
document entitled *T)cvelopment * 
nt for Propoaed i 

uldellnea and New Source Per* ' 
le atandarda for tho CazM Sugar > 
r Segment of the S«war ProoeM- < 
nt Source Category" (Deoembai^ ' 
nd (3) tho document entitled 
nlo Analyala of Propoaed Effluent i 
ise. Cane Sugar RMlnlng Indue* < 
ttober 1073). Both of theae doctt* ' 
rere made arallablo tc the pub* 1 
circulated to Intereated panceia I 
»xlmateiy the time of publication 1 
ntlce of propoaed rulemaking. ( 
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Interoatod peraona were Inrlted to par* 
tldpate in the rulemaking by aubmlttlng 
written commenM within 30 daya from 
the date of publication. Prior public par* 
tlclpatlon tat the form of aollclted com* 
r 2^**.“*^ reaponaea from the SUtea, 
Federal agendea, and other Intereated 
partlaa wore deacilbod in the preamble 
I to tte propoaed regulation. Tha KPA haa 

conw o#r#q CMsftillj aH of comnMoto 
. racelTad and a dlamiaalon of theae com* 

I ^ta with the Agencyareaponae thereto 
. followa 

. The regulation aa promulgated con*- 
^ tatna mtaior but algnUUmnt daparturao 
■ thS propoaed regulation. Tim t<A- ■ 
, lowing dlacuaalon ouUlnea tho reaatma 
, w^ theae ehangea were made and why 
[ other auggeatlona were not adopted. 

[ (a) StimtiMry of eommtnU. The f<d* 

lowing reaponded to the requeat for wrtt- 
, ten commenta contained In the preamHIe 
, to the propoaed regulation: U.S. Depart* 
ment of Commerce, UB, Water Reaourcea 
, CounclL Ca^omla and Hawaiian Sugar 
Company. United Statea Cane Sugar Re* 
finera* Aaaodatlon. Tate and Iqrle Tech* 
otcal Servlcea, Ltd., Amatar Sugar Oor* 
pmtion, Imperial Sugar Company, State 
^ Hawatt, and the Effluent Standarda 
1 ^ Water Quality Information Adriaoiy 
Committee, 

■ech of the oommenta reoelTad waa 
carefully renewed and anahmed. Ihe fol* 
lowing la a aummary of tha atgnlflcant 
commenta and the Ageneya reaponae to 
thoaa oommenta. 

(1) Several commentera ralaed no ob* 
jActloD to tho fuldoUnot u propoood. 

(3) One commenter queatloned the 
mbcAtogo rl ^Atlon Into Hould And crvstAl* 
line refining, and the more atrlngent 
•tandarda laid down for cryatalUno 
augar reOnerloa. 

The gukimnea are actually more atrln* 
^t (lower numbera, higher treatment 
,efficiency) for liquid refining. Theae an ' 
two dlatlnct unit operatloaa with conre- ’ 
apondlngly different raw waate loada add * 
arater uaage. Data pertaining to water ' 
ua^ and'raw waate loadlnga further ' 
aubatantlate the aubcategorizatlon. ^ 

(3) Several commentera atated that ! 
tte piMtlcablUty of biological treatment 
of refinery waatea haa not yet been ^ 
demonatrated. 

It la true that no member of the cane ' 
augar refinlny aubcategorlea la preaently ‘ 
e mployi ng the technology deacrlbed aa 
BPCTCA. However, the technology ttaeU * 
la widely available and pracU^ In other ” 
Induatrlm with atanllarnw waate eharac* ^ 
terlaUca—for example, the grain muuny c 
and the eltrua and potato taiduatrlea. * 
There are no charactertetlea of the (w> <> 
finery waaU watere that would render 
them untreatable by the tXcdoglcal treat* * 

ment ayatem deacrlbed.. E 

(4) One commenier queatloned the • 
achlevablUty and availabUlty of blologl* 
cal treatment of augar refining proceaa ^ 
water tat conjunction with blowdown J 
from cOoUng water recycle ayatema fol- 
lowed by aand filtraUon (BATBA), aUt* 

Ing that It haa not been phyalcally 
demonatrated. i| 


Thla ta proven technology, currents 

D uiA Oil reftnint. And tho 

- tergmu Indimriea. AKhou^tS^S: 

of the Induat™ ^ 
K eludea the eatabllahment of thU tS* 
4 nology aa BPCTCA. it haa ‘ 

a thoroughly demonatrated »»f t th*r«? 
a little doubt that It can be utuiftd 

* ejthln thla Induatry aegment tSi 

•^“•hed la proven and haa been at^S^ 
In terau of an economic Impact anal*^ 

— and foqnd to be acceptable. 

** Intention of the propoaea 

• ^^**>^^AUona guldellnea (BPCTCA* 

that the barometric condenaer coolin# 

; atreara be handled aa net (S?aS? 

dltlon of pollutanta). Thla la becauaa^ 

: BP^a. control of entralnediSw ta 

(Mndenjw w^ rather than treatment 
la apectfied. Tho regulatloiu have >w.*- 

regula^ 

for thoae reflnerlea which diacharge barn! 

metric condenaer cooling weter only, pur 
BPCTCA for both tubcategorlee, the 
b^ of the effluent llmlUtloiurulde. 
UtM la aa fonowa. The BOD3 llmltatioa 
^^•t«™lned by the addition of the ^ 
BODS attributed to the barometric con¬ 
denaer cooling water together with that 
amount of BOD5 attributed to the treatm 
proceaa waUr. The T88 llmlUtlon U that 
amount of TBS attributed to the treated 
pro^ water. Where the barometric 
ooiuleiM eootins water and proceaa 
water atreama are mixed and ImpoaaiUe 
to meuure aeparately prior to dlacharxe. 
th# taIum should bo constdored net. 

The pollutant levela eatabllahed for: 
th» proceqi water atream for BPCTCA 
for BATEA. and for new aource perform* 
ance atandarda for both the cryatalllno 
ud liquid aubcategorlea reflect valuea 
which ahould' not be exceedod because 
treatment of the entire waate atream la 
•peclfled. IVeatment produoea a rela¬ 
tively eonatant effluent regardleaa of In¬ 
fluent concentraUon. 

(4) The comment waa made that the 
ratio of maximum dally to average 
monthly llmlta la far too UberaL 
Further analyala of acUvated aludge 
treatment ayatema handling almllar 
waate atreama to cane augar refining 
proceu watera waa acoompllahed. Baaed 
on engineering Judgment and experience 
arlth almllar waate treatment ayatenu la 
other Induitrlal categorlea the follow¬ 
ing ratloe of dally maximum to monthly 
average Umltatlona are eatabllabed. 
Barometric condenaer cooling water will 
te three (3) tlmea the monthly average 
for BOD3 for both aubcategorlea. Proceu 
water will be two (3) tlmea the monthly 
average for BODS and three (3) tlmea 
tha monthly average for TSS for both 
aubcategorlea. 

(7) It waa recommended that effluent 
llmlUtlona be eatablUhed for aettleabie 
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) rather \han for total sus- 
nAlteraMe aolkU (T8S). 

^ aoIkU, unlike T88, does not 
he treatment efficiency of a 
treatment system. There 
lo meaiuraWe settleable soUda 
rllow from a secondary clari- 
n a blolotlcal treatment ays- 
luM be meantnsless to estab- 
»4ard for a parameter which 
neasure the degree of treat- 
nred by the treatment system. 
I reoonunended that the BODS 
mttatlan (BPCTCA) bo based 
nt eonoentratlon ranging from 
/I from the Mologleal treat- 
m for both the crystalline and 
I sugar refining subcategories, 
lent lev^ from treatment of 
iter by an activated ahidge or 
dogleg treatment m^tern 
have been modlfled so that 
cane sugar rbfinerlea are re- 
neet eMu snt l evels of 60 mg/1 
ODS and T88 and liquid cane 
arias are required to meet efliu* 
of 100 mg^ for both BODS 
[hess levds are approximately 
M In the proposed regulation. 
Icatlon of the guidelines is re* 
Mise no one eunrently operates 
al system to treat refinery 
>A oontinues to believe that a 
aslgned and operated syrtera 
le dse c rlbed would sMet the 
I set forth In the proposed 
The reviston of the limitations 
1 gnkWInas Is not Intended to 
essar degree of treatment The 
ni Should bo used, and the sys- 
I be daslgned so as to achieve 
•d guide l i n es. The revision Is 
Dly to take Into account opera- 
Mnns which might be en- 
In adapting the specified tech- 
hisindnatry. 

e o nwnen ter questioned the use 
towers as a part of BATEA 
tt a barometric condenser dls- 
•am of 64,000,000 gallons per 
aig/1 of BODS Is bet< than 
Dons par day at SO m* . (or 
rate and oorrespondlng BODS 
ton resulting from the bloiogi- 
ent of the cooling tower blow- 

ef ocoling towers and subse- 
Dglcal treatment of the Mow- 
un results In a reduction by 
I BOOS reaching the receiving 
f. EPA policy Is that dilution 
dtaUe form of treatment. By 
tng this waste stream In a 
awian blowdown stream, It la 
y and cheaply treatable Mo- 
hls Is "practicable’’technology 
In the oU refining, grain 
aoaps and detergents bi- 
sagments of the ccm 
Industry practice the re- 

H eondenser eoolltig 
of the cooling tower 
Ipal treatment ays- 
dage lagoons, 
iter questioned the 
cd for BATBA stat¬ 
ions were not con¬ 


sistent aith EPA's dennitton of "second¬ 
ary tieatment.". 

The guidelines for BATEA need not be 
consistent with the “secondary treat¬ 
ment" definition under section 304(d) of 
the Act. Instead, they must meet the re¬ 
quirements set forth in section 304(b) of 
the Act. 

(11) One commenter felt that while 
sand filtration is mentioned as the 
BATEA, this should not preclude the use 
of other polishing methods to meet the 
standards. The Agency has not req tred 
any treatment method to be employed 
by Industry to achieve the guidelines. 
Many other polishing methods exist and 
the guidelines may be achieved by means 
other than those specified In the develop¬ 
ment document. 

(13) It was recommended that BODS 
under the BATEA be limited to 0.16 
Ib/Um, or double the proposed limita¬ 
tion. based on a le8.<^er treatment effi¬ 
ciency. 

- The expected degree of treatment 
based on the BATEA has been re¬ 
evaluated and modlfled. Based on im¬ 
proved operation of the properly de¬ 
signed biological treatment system, 
effluent BODS levels of 40 mg/1 for the 
model crystalline and 75 mg/1 for the 
model liquid cane sugar refinery are de¬ 
termined to be realistic. No credit for 
BODS removM with the solids removed 
in . the sand polishing operation is as¬ 
sumed. This is because of the uncertainty 
at present of the ratio of soluble to In- 
atdubls BODS in the effluent from the 
biological treatment system. 

(IS) Ulie comment was made that the 
raw waste load baseline value with re¬ 
gard to filter cake slurry assumed the 
universal Installation of filter aid rs- 
cyrJe systems. 

Upon re-analysis of the filter cake slur¬ 
ry stream. It was found that a calcula- 
tional error appeared In the development 
dociunent. Because the proposed guide¬ 
lines are based on the complete retention 
with no allowable discharge of this 
st.'eam. no change in the allowable ef¬ 
fluent discharge results. 

(14) Various commenters stated tliat 
the assumed barometric flows are either 
too low or too high. 

The barometric condenser water flows 
designed for in the development docu¬ 
ment have the following bases: (1) Aver¬ 
age flows were based on an average of all 
reliable flow Information available, and 
(3) Idodel flows were based on the aver¬ 
age flows of those refineries deemed to be 
ex«mplary In terms of BOD5 entrain¬ 
ment control. 

In any event, the amount of BOD en¬ 
trained U not a function of flow rate, but 
of sucrose carry-over. The model flows 
are technically' sound for the basis of 
guidelines estaba^hment and the devel¬ 
opment of cost d'Ua. 

(15) One commenter objected to the 
statement that the investment costs as- 
■udated with hook-up to a munlclpsd 
treatment system are zero. 

This assumption was made and applied 
only to those facilities which currently 
have hook-up. Therefore, the incremen¬ 


tal Investment co..t Is zero for the.se re¬ 
fineries. 

(16) The comment was made that the 
capital and o:>eratlng costs of tre.atmcnl 
appear to be understated. 

The Agency has reexamined the cost 
data and finds that these data are ac¬ 
curate and substantiate the reasonable¬ 
ness of the proposed regulations. 

(17) The comment was made Uiat the 
energy required to treat wastes and op¬ 
erate cooling tow’crs will add a burden to 
om present crisis. 

It has been estimated that the addi¬ 
tional energy to achieve the BPCTCA 
limitations ranges from between 0.6 and 
0J4 percent of the current Industry en¬ 
ergy usage. To achieve the BATEA limi¬ 
tations, the estimated additional energy 
required ranges from between 1.6 and 6.1 
percent of the current industry energy 
usage. These energy requirements were 
reviewed by the Agency and Judged to be 
not excessive. 

(18) The comment was made that cool¬ 
ing towers sometimes cause fogging and 
noise problems. 

For some locations, some of the time, 
these problems may be encountered. 
However, through proper design these ef¬ 
fects can be minimized. 

(19) The State of Hawaii stated that 
they are opposed to the In.stallalion of a 
cooling tower at a refinery in Alea, Ha¬ 
waii. The State would want to review the 
altemiiUve of reclaiming the refinery’s 
baromstrio condenser cooling water 
strmint through the irrigation of public 
parks and recreational facilities in the 
area. 

’The EPA's guidelines limit only the 
quantity and quality of the pollut.mts 
which may be discharged. DIschargeis 
may employ any tecluiology, including 
land disposal or other alternatives, wliich 
will result in compliance with such limi¬ 
tations. 

(20) The comment was made that .set¬ 
tled activaisd bacterial sludge is very 
dilute, and its disposal is not simply a 
matter of landfill. 

There are many ways in which settled 
activated bacterial sludge may be han- 
dled—sludge thickening, rotary vacuum 
filtration, centrifugation, sludge drying— 
with the resulting solids either landfilled 
or used as a soil supplement. 

(31) TTie State of Hawaii recom¬ 
mended that the implementation of the 
proposed effluent limitations guidelines he 
postponed until the energy requirements 
are clearly known and fuel allocation 
for these purposes insured. 

’These guidelines are not self-exccut- 
Ing, but must be implemented through 
NPDES permlte. Under the Act. BPCTCA 
must be achieved by July 1, 1977. How¬ 
ever, In permit issuance, such factors as 
fuel allocations and availability may be 
taken Into account in specifying specific 
compliance dates prior to that time. As 
previously Indlcnted. the energy require¬ 
ments associated with the required tecli- 
nology are not excessive. 

(23) One commenter objected to the 
assumptions In the economic Impact 
analysis regarding the cost of capital. 
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rage values, and plant salvage 

geney has reviewed these as- 
ui In the economic Impact 
and found them to be substan* 
TfN:t. The cost of capital used In 
rsls U based upon the rate of rc> 
erlenced In this particular In* 
ather than the rate of return for 
e food processing Industry. Any 
e in land and plant salvage 
ere determined to be Inslgnlfl* 
the economic Impact analysis. 
ivUloH of the propoMed ngvla- 
r to promulgation. As a result of 
rmments and continuing review 
uatlon of the proposed regula* 
the EPA. the following changes 
n mad^ In the regulation, 
le eOuent levels from treatment 
M waste water by an activated 
r other biological treatment sys* 
>CTCA> have been modified so 
italllne cane sugar refineries are 
to meet levels of 60 mg/1 for both 
td TS8 and liquid cane sugar re* 
ire required to meet efluent levels 
ig/1 for both BODS and T88. 
levels are approximately double 
1 the proposed regulation. The 
tlon of the guidelines la required 
no one currently operates a blo- 
lystem to treat refinery wastes, 
itlnues to believe that a properly 
I and operated system of the type 
d would meet the limitations set 
the proposed guidelines. The re* 
if the limitations In the final 
es Is not Iptended to allow any 
gree of treatment. The same sys* 
nild be used, and the system 
>e designed so as to achieve the 
1 guidelines. The revision Is In* 
>n^ to take Into account opera* 
roblenns which might be encoun* 
adaptlnir the specified technology 
ndustry. 

he effluent levels for BOD5 result* 
a the application of BATEA have 
Kllfied. 

on Improved operation of the 
r designed Uoloidcal treatment 
effluent BOD5 levels of 40 mg/1 
ttalllns and 7S mg/1 for liquid 
gar refineries are determined to 
I realistic. 

edit for BODS removal with the 
smoved In the sand polishing op¬ 
ts assumed. This Is because of the 
Inty at present of the ratio of 
to insoluble BODS In the effluent 
le biological treatment system, 
lased on sn analysis of biological 
nt systems operating on wastes 
In nature to cane sugar refining 
end on engineering Judgment, the 
kg ratios of dally maxium to 
f average limitations are estab- 

metiic condenser cooling water 
three (3) times the monthly aver- 
BODS for both subcategoiles. 

;ss water will be two (3) times the 
y average for BODS and three (3) 
he monthly average for T8S for 
ibcategorles. 

Section 304(b) (l)(B)e of the Act 
>s for "guidelines” to Implement 


the uniform national standards of Sec* 
tlon 301(b)(1) (A). Thus Congress recog* 
nised that some flexibility was necessary 
In order to take Into account the com¬ 
plexity of the Industrial world with re* 
spect to the practicability of pollution 
control technology. 

In conformity with the Congressional 
intent and In recognition of the possible 
failure of these regulations to account 
for all factors bearing on the practicabil¬ 
ity of control technology. It was con¬ 
cluded that some provision was needed to 
authorise flexibility In the strict appli¬ 
cation of the limitations contained In 
the regulation where required by special 
circumstances applicable to Individual 
dischargers. 

Accordingly, a provision allowing flex¬ 
ibility In the application of the limita¬ 
tions representing best practicable con¬ 
trol technology riirrentty available has 
been added to each subpart, to account 
for special circumstances that may not 
have been adequately accounted for 
when these regulations were developed. 

(c) Economic impact. The above listed 
changel will not significantly affect the 
conclusions of the economic study pre¬ 
pared for the proposed regulations. In 
addition. It has been learned that one 
cane sugar refinery considered tc be Im¬ 
pacted. under' the assumption that a 
complete treatment system for treating 
Its process waste rater stream was neces¬ 
sary, U no longer Impsicted. The pro¬ 
jected availability of a municipal treat¬ 
ment system at a reasonable Initial and 
operational cost precludes the previously 
expected economic Impact. 

(d> Cost-benefit analysis. The detri¬ 
mental effects of the constituents of 
waste waters now discharged by point 
sources within the cane sugar refining 
segment of the sugar processing point 
source category are discussed In Section 
VI of ^e report entitled "Development 
Document for Effluent Limitations 
Ouldellnes for the Cane Sugar Refining 
Segment of the Sugar Processing Point 
Source Category" (March 1974). It is not 
feasible to quantify In economic terms, 
particularly on a national basis, the costs 
resulting from the discharge of these pol¬ 
lutants to our Nation's Waterways. Nev¬ 
ertheless, as indicated In Section VI, the 
pollutants discharged have substantial 
and damaging Impacts on the quality of 
water and therefore on Its capacity to 
support healthy populations of wildlife, 
fish and other aquatic wildlife and on Its 
suitability for Industrial, recreational 
and drinking water supply uses. 

77ke total cost of Imi lementing the 
effluent limitations guidelines Includes 
the direct capital and operating costs of 
the pollution control technology em¬ 
ployed to achieve compliance and the In¬ 
direct economic and environmental costs 
Identified In Section Vin and In the sup¬ 
plementary r-^jort entitled "Economic 
Analysis of Propo.sed Effluent Ouldellnes, 
Cane Sugar Refining Industry" (October, 
1973). Implementing the effluent :lmlta- 
tlons guidelines will substantially reduce 
the environmental harm which would 
otherwise be attributable to the con¬ 
tinued discharge of polluted waste waters 


from exUMng and newly construeud 
planU In the cane eu;ar refinin* m 
dustry. ‘ 

The Agency believes that the bcnfc. 
of thus rcducbig the pollutants di, 
charged justifies the associated co-u 
which, though substantial in absolut* 
terms, represent a rcUUvely smaU ner 
cenUge of the toUl capital Investment 
the Industry. * 

(e) Publication of information on proc 
esses, procedures, or operating methr^’, 
tehlch result in the elimination or reduc 
tion of the discharge of pollutants, in 
conformance with the requirements of 
Section 304(c) of the Act a manual en¬ 
titled. "Development Document for tf- 
fluent Llmltatloiw Ouldellnes and New 
Source Performance Standards for the 
Cane Sugar Refining Segment of the 
Sugar Processing Point Source Cate- 
gory," has been published and Is avail, 
able for purchase from the Government 
Printing Office. Washington. D C., 20-101 
for a nominal fee. 

Pinal Rulemakino 


In consideration of the foregoing, aq 
CF'R Chapter 1, Subrhaptcr N. Part 103 
is amended by oddlng Subparts B and C 
to read as set forth below. This final rer- 
ulatton Is promulgated as set forth below 
and shall be effective May 20, 1874 
Dated; March 12.1974. 

Russell E. Taaiii. 
Administrator. 

SubpArl Ctn« Suc«r fftflnlng 

SubcaUc^ 

0#c 

40930 AppIlcabUlty, description of the 
crystalline cane sugar refining lub- 
category. 

409 at SpecUkllted definitions. 

400 23 Effluent Ilmltattone guidelines repre¬ 
senting the degree of effluent re¬ 
duction attainable by the eppltra- 
tlon of the best prsettesbie conl-ol 
technolrigy currently available 
409 23 Effluent IlmIUttons guldellnet repre¬ 
senting the degree of effluent re¬ 
duction attslnab'.e by the sppl'cs- 
tlon of the best avaUsble technol¬ 
ogy economically achievable. 

403 24 1 Reserved 1 

409.3S Standards of performance for new 
sources. 

409-20 Pretrestment standards for new 
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iO»M Applicability: description’ of lis 
liquid can# rkgar rcfinUig subc:i:«- 
gory. 

409 31 Rpe.-lsllzed definitions. 

409 32 Effluent limlUUone guidelines repre¬ 
senting the degree of effluent re¬ 
duction attaUisble by the applica¬ 
tion of tha best prsctlcabls control 
technology currently available. 

409 33 Effluent llmitatlone gvitdellnee ref.rc- 
sentlng tha deyree of effluent re- 
■ ductlon attainable by the eppUca- 

tlon of the beat aval'jble techrt,:- 
ogy economically schlevsble. 

40904 (lUservadl 

409.30 sunderde of performance for nee 
sources. 

409 30 Pretrestment standards for new 
soiu'cei. 
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io.'> 2 r>' 


Brovtotons of thU subport ore op* 
to diacharget resulting from the 
^ig of nw cans sugar Into crrstal- 
picd sugar. 

' SpscUllMd definkhNM. 

k purpose of this subpart: 

■ec^ as pitnMad below, the gen* 
■nltionft, abbierlatlons and meth- 
H forth In Part 401 of 
shall apply to this subpart. 
haU mean the addition of 
its. 

Belt shaR mean that amount of 
tmlal (raw sugar) eontsined 
queous solution at the ginning 
for production of refined 


EflIaenI IlmlUllon* galdriinr* 
^tesewllag ike degree of ediMeni 
men atUinaUe kr ike applira- 
ef Ike keel practicakle conirul 
cwTCwUy seallable. 


B—Ctystslline Cane Sugar 
Refining Subcstegoiy 

Applleakililr ( deecription ef 
efyalallinc cane eager refining 


eatabilihlng the limitations set 
this section, EPA took Into ac* 

: information It was able to col- 
Irslop and solicit with respect to 
(such as age and else of plant, 
manufacturing processes. 
Bi produced, treatment technology 
gy rsqulrements and 
eaR aSeet the Industry sub*, 
and sRusnt lerels estab* 
la. however, possible that data 
affect these limitations have 
available and, as a result, these 
M should p» adjusted for cer* 
In t^ industry. An Individual 
or other Interested person 
It evidenee to the Regional Ad* 
(or to the State, If the State 
authority to issue NPDES per* 

r t factors relating to the equip* 
facfllUrs Involved, the process 
or othor such factors related to 
ehaigar ate fundamentally dlf* 
Btun ite factors considered In the 
^unent of the guidelines. On the 
such evidence or other available 
Hon the Regional Admlnlatrator 
State) will make a written find* 
such factors are or are not fun* 
■a^ Cerent for that faclUty 
to those specified In the De- 
Doouroent. If such funds* 
different factors are found to 
I Re^onal Administrator or 
establish for the 
oRusnt limitations In the 
permit either more or less 
than the limitations establlsbed 
to the extent dictated by such 
entolly different factors. Such 
nuut be approved by the Ad- 
of the Environmental Pro- 
Agency. Administrator may 
I or disapprove such limitations, 
other llmltoUons. or InltlaU pro* 
■s to rrvloe these regutotlons. 


(b> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
thU section, which may be discharged 
by a point source subject to the provi¬ 
sions* of this subpart after application of 
the best practicable control technology 
currently available: 

> (1) Any crystalline cane sugar refinery 
discharging both barometric condenser 
cooling water and other process waters 
shall meet the following limitations. The 
B005 limitation la determined by the ad¬ 
dition of the net BODS attributed to the 
barometric condenser cooling water to 
that amount of BODS attributed to the 
treated process water. The TSS limita¬ 
tion is that amount of TSS attributed to 
the treated process water. Where the 
barometric condenser cooling water and. 
proceH water streams are mixed and Im¬ 
possible to measure separately prior to 
discharge, the values should be con¬ 
sidered n^. 


XSItKiit limitations 
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(2) Any crystallino cane sufar refinery 
discharging barometric condenser cool¬ 
ing water only should be required to 
achieve the following net limitations: 
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I 409.23 Efllarnl liniiuUont guirklinrs 
rrprAvKllng die drgrea of cRIaent 
rriluelion ■ttalnaUe kv die applka* 
lion ef dir beat availabU iceknology 
reoiioinirany oHiievable. 

The following limitations esu.bllsh the 
quantity or quality of pollutants or pol¬ 
lutant properties, controlled by this sec¬ 
tion, which may be discharged by a point 
source subject to the provisions of this 
subpart after application of the 
best available technology economically 
achievable: 


Cffiucflt UmIt.9T}on> 


A sC» f»f rtyi'y 

diRTt’ta'ria'ic M.'bTiftiiim trsr v»lii*’« htt 
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dftyw ■tslt ll/si 
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Marine uiiJU (%ibicr»nf)t iirt |,flOD 
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Pll.. • illUh d.O to 9.6 


1409.24 (Ke-rrardl 

I 409.25 Standards of performance for 
new rcurees. 

Tbe following standards of perform¬ 
ance establish tlie quantity or quality 
of ptdlutants or ptdlutant properties, 
controlled by this section, which may 
be discharged by a dew source subject 
to the provisions of this subpart' 


KIRiKtit 


ruiu^nl Awraff «ldRily 

fh.irjrlrft4tic Motlmum br ffRhirff tof 
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Mrtro* umu (kikicniiiiR per l.doi) 

kg of 

.. 6.1k 6.0»» 

TlW.... .11 
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Etif!i9h nnlti (imnirti pcf 
un of nwHI 
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TSS.. .11 , -W 
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I 409.26 Prrircaliiiriil tundurtU for 
new source.*. 

The prettestment standards under 
secUon 307 (c> of tlie Act for a source 
within the crystalline cane sugar refin¬ 
ing aubcategory, which Is a user of a 
publicly owned treatment works (and 
which would be a new source subject to 
section 306 of the Act. If it were to dis¬ 
charge pollutants to the navigable 
waters), shall be the standard set forth 
In Part 136 of this chapter, except that, 
for the purpose of this section, | 128.133 
of this cliapter shall be amended to 
read as follows; 

In uldlUon to the prohlblllont Mt forlh 
in 40 era IM ISI. UK prstrsstmeut stand- 
aid (or Incompstibis polluUnU Introdnred 
Into a publicly owned treatnisnt works shall 
bo Um standard of pcrformancs (or now 
aourcos spscifled In 40 CFR 400.28; Prot-idrd. 
That, it Uis publicly owned treatment works 
which recelyes ths pollutants Is commuted. 
In Its MPOSA permit, to remove a apeciflrd 
percentage of any incompatible pollutant, 
the pretreatnaent standard applicable to 
users of such treatment works shall, except 
Ui the case ef standsrda providing for no 
discharge of poUutante, be eorrespondlngty 
reduced lo stringency for that pollutant. 
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part C—liquid Cana Sugar Rafining 
Subcatagory 

..V> Ap^iraliilii^l drMviplion of 
ha liqnid rana iMgar rrfinlna cult- 
atrgarr. * 

t provlaiona of thU subpart are ap. 
lie to discharges resulting from the 
wing of raw cane sugar Into liquid 
d sugar. 

SI 5|ia4-iali«ad drfSniliona. 

tita purpose of this subpart: 

Except as provided below, the gen- 
eflnltlons, abbreviations and mcth- 
analysis set forth in Part 401 of 
Itapter shall apply to this subpart. 
Net shall mean the addition of 
snts. 

Melt shall mean that amount of 
naterial (raw sugar) contained 
aqueous solution at the beginning 
process for production of reflned 
lugar. 

IS EIRuent* limllslloni guidelines 
presrnling the degree of rfllucnl 
dnrt^ allainable by ibo appliro- 
m of the best praeUeable ronirol 
rlinology rtirrf nlly available. 

In esUbllsbIng the limltatlotu set 
n this section, EPA took into ac- 
lU information it was able to col- 
tvtlop and solicit with respect to 
(such as age and slae of plant, 
iterlala, manufacturing processes, 
ta produced, treatment technol- 
atirble, energy requirements and 
which can affect the Industry sub- 
izaHion and effluent levels estab- 
n Is, however, possible that data 
aould affect these limitations have 
m available and, as a result, these 
ions should be adjusted for cer- 
inta in this industry. An Individ- 
charger or other Interested per- 
y submit exidence to the Regional 
strator (or to the SUte, if the 
as the authority to Issue NPDE8 
i> that factors relating to the 
ent or facilities involved, the proc¬ 
eed. or other such factors related 
i discharger are fundamentally 
t from the factors considered in 
iblishment of the guidelines. On 
Is of such evidence or other avail- 
ormatlon, the Regional Admlnis- 
or the State) ain make a written 
that such factors are or are not 
entally different for that facility 
Kl to those specified in tlie De- 
int Document. If such funda- 
r different factors are found to 
le Regional Administrator or the 
lall establish for the discharger 
ItmIUtions in the NPDES permit 
note or less stringent than the 
>ns eatabllshed herein, to the ex- 
lated by such fundamentally dlf- 
setors. Such limitations must be 
1 by the Administrator of the 
mental Protection Agency. The 
trator may approve or disapprove 
tiitatlons, specify other llmita- 
r Initiate proce^lngs to revise 
fulatlona. 
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II following IlmlUtions esUb- 

llsh the quantity or quality of pollutants 
or twilutant properties, controlled by this 
Bcctim, which may be discharged by a 
pol^ source subject to the provisions 
of this subpart after appltcation of the 
best practicable control technology cur¬ 
rently available; 

• 1) Any liquid cane sugar refinery dls- 
cha^lng both barometric condicnaer 
cooling watw and other proceu waters 
follow Ing IlmlUtions. The 
BOD5 llmlUtlon is determined by the 
addition of the net BODi attributed to 
the barometric condenser cooling water 
to Uiat amount of BODS attributed to 
the treated process water. The TSS limi¬ 
tation is that amount of TSS attributed 
to the treated proceas water. VKhere the 
barometric condenser cooling water and 
streams are mixed and Im- 
^sslble to measure separately prior to 
discharge, the values should be consid¬ 
ered net. 
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S 409.S4 [Reamed] 

i 409.35 Stanefard* of perfuniijiMro fb# 
new •oureesa 

The following standards of perform. 
anM establish the quanUty or quality of 
?*■ PoDutant properties, con- 
trolled by this section, which may be dis- 
charge by a new source subject to the 
provisions of thU subpart; 
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< 2 ) Any liquid cane sugar refinery dls- 
^Hwrging bgroTnetiic coivienMr cooling 
water only shall meet the following net 
limitations: 
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S 409.33 rniueni liiiitiullont (niMrllneo 
repreaenfing tli« degree of efiltfent 
reduction atuimible hj ihe opplieo- 
•lun of iho bool o^rellable teelinologr 
ecofaomicollx •ehWroblo. 

The following llmltatloru establish 
the quanUty or quality of polIuUnU or 
polluUnt properties, controlled by this 
section, which may be dlschstged by a 
point source subject to the prpvUlons of 
tills subpart after spplicatlon of the 
best avall.ible technology economically 
achievable: 


I 109.36 Preirralmrtit .lanil.inlt r.,r 
new sources. 

The pretreatment .standards under 
section 307(c) of the Act'for a souire 
within the liquid cane sugar refining sub¬ 
category, which is a u-ser of a pub!ir;>' 
owned treatment works (and nhUh 
be a new source subject to section 
i06 of the Act, if It were to ctlscharce 
pollutants to the navigable waters), shall 
be the standard set forth In Part 128 of 
this chapter, except that, for the pur- 
of this section, 1 128 133 of this 
chapter shall be amended to read as fol¬ 
lows: 

Tn addition to Ui# prolilbltlont set forin 
*a eo 138.131, ths pretrestment «(»! 1 - 
srd for Incompstlbis p^utants Introdorrd 
Into s publicly ovued tnstaisnt works shiM 
be the standard of perfonnaooa (or r.rw 
a^oss apeclOrd In 40 CTR 40048: AroiMfd, 
™at. If Uis publicly owned trsatment vortis 
wrhich recalT.a tha polUitanta la oonimlttrd. 
In Ite NPDES prrmlt, to rrmovr a tpeclfrd 
percentega of any lucompatibla pollutant, 
tha pretreatmant standard applicable io 
users of such treatment works ahall, aicrpt 
In the caea of atandarda providing for no dia- 
oharga of pollutants. b« caercapondlngly rc- 
gucad U) atrlngency foe that pollutant. 
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APPENDIX B 


Affidavit of Philip F. Meads, Ph.D. 
Augxist 31, 1976. 






AFFIDAVIT OF PHILIP F. MEADS. Ph.D. 


STATE OF CALIFORNIA ) 

) SS • 

COUNTY OF CONTRA COSTA ) 

PHILIP F. MEADS, being duly sworn, deposes and 

says: 

1. I am currently and have been since 1972 
Assistant to the Refinery Manager - Environmental Affairs 

t 

at the Crockett refinery of the California and Hawaiian 
Sugar Coiiq)any (C££). I was Technical Director from 1959 
to 1972 and Chief Chemist from 1953 to 1959 at the Crockett 
refinery. 

2, In these capacities, I have had major respon¬ 
sibility for the planning and development of pollution abate¬ 
ment installations required to meet effluent limitations pre¬ 
scribed in the NPDES permit Issued to the Crockett refinery 
(No. CA 000 5240) by the California Regional Water Quality 
Control Board, San Francisco Bay Region. These limitations 
are derived directed from those promulated by the Environmental 
Protection Agency (EPA) in its Effluent Limitations Guidelines 
for the Cane Sugar Refining Segment of the Sugar Processing 
Point Source Category, 39 Fed.Reg. 10522, 10525 (March 20, 1974). 
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3. In order to meet these limitations on biological 
oxygen demand ("BOD") in the refinery's effluents, C&H has 
been required to bviild a biological treatment plant (activated 
sludge) for its process wastes. The cost of this plant was 
estimated by the design engineers, Engineering-Science, Inc., 

•t $7,500,000 in the summer of 1975. However, when construc¬ 
tion bids and equipment quotations were received and contracts 
awarded and purchase orders placed, the total cost now will be 
$6,000,000. This cost may be briefly itemized as follows: 

Plant construction (firm): $ 3,167,000 

Equipment purchased by C&H (firm): 1,477.200 

$ 4,645,000 

Remaining items (estimated): 1,355.000 

$ 6,000,000 

The remaining necessary items include a power supply, an outfall, 
sludge handling equipment, engineering, and contingencies. 

4. This plant was designed to treat a local com¬ 
munity's domestic wastes jointly with C&H's process wastes. 

The community will contribute an estimated 47. of the BOD load 
to the plant. The plant will consist of the following major 
items: 

A. A 3.5 million gallon surge or equalization 
tank (required to maintain flow through the 
plant during the refinery's biweekly four- 
day shutdowns). 

c 

2. 


ar 







B. Three 1 million gallon aerating basins. 

C. Two 40 ft. diameter flotation clarifiers. 

D. Six deep bed filters, 288 sq. ft. total 
surface area, 5 ft. deep. 

E. Two chlorinators - dechlorlnators, 35 
min. contact time for chlorine and 9 
min. for sulfur dioxide at peak flow.. 

F. One 1 million gallon aerobic sludge dlgestor. 

G. Two solid bowl centrifuges to dewater 
digested sludge. 

The chlorinators - dechlorlnators are required to disinfect 
the domestic sludge. The deep-bed filters are cost-effective 
In reducing chlorine demand. 

5. The design engineers estimated that the cost 

of this plant to treat solely C6(H wastes would be approximately 
$500,000 less or $5,500,000. This reduced cost would Include 
the elimination of the filters and disinfecting equipment as 
well as minor changes in sizes of other equipment. 

6. I am responsible for the discharge self-roonltorlng 
program operated by C6«H. C&H process wastes now discharge 

to the Carqulnez Strait. The only pollutant these wastes 
carry above the limits established by EPA for 1977 is BOD, 
which operates to reduce the dissolved oxygen content of the 
receiving waters. Dissolved oxygen levels below 5 mg/1 




gxit reported to be hamful to some fish. The receiving water 
standard (established by the Water Qtiallty Control Plan for 
the San Francisco Bay Basin, adopted April 1975) at the 
Crockett refinery location is 7 mg/1 dissolved oxygen, al- » 
though a short distance west, the standard becomes 5 mg/1. 

7. The dissolved oxygen content of the receiving 
water at the Crockett refinery is almost invariably above 

7 mg/1 in spite of the discharge of C6iH's wastes containing 
BOD. When the new treatment plant is in operation, the 
Improvement in the quality of the receiving water will not 
be detectable. The oxygen contents of the receiving waters 
ere measured at several locations several times a month. 

These are reported monthly to the California Regional Water 
Quality Control Board, San Francisco Bay Region, and are a 
matter of public record. 

8. The receiving waters carry naturally a signi¬ 
ficant amount of suspended material, caused by the winter 
and spring run-off and by wave action in the shallow parts 

of the receiving water system throughout the year. C&H wastes 
generally contain lower quantities of siispended solids than 
the receiving waters. 

9. I have been in contact with Mr. Colin Houston 

and Mr. James Flynn of the firm of Colin A. Houston & Associates, 
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who have represented that their firm is under contract to 
EPA to review the bases and economic impact of EPA's 1983 
effluent limitations for cane sugar refineries. I have 
supplied data on our Crockett refinery wastewaters, the 
costs of our treatment plant, and the results of a feasi¬ 
bility study for a cooling tower installation at Crockett 
to the Colin A. Houston firm as requested for its study. 

10. I was informed that the Colin A. Hoxiston 
report initially was to have been completed in draft form 
in June of this year, with a date for final completion of 
July 1, 1976. I have since been informed that the report will 
not be submitted until sometime in September. 

11. A cooling tower study completed in July 1973 
showed the costs for a cooling tower system at the Crockett 
refinery to recycle cooling water would be about $1,900,000 
(1973 dollars) with annual operating and maintenance costs of 
$470,000, Including capital recovery. These costs did not 
include those required for the biological treatment of the 
cooling tower blowdown or for piping and pumping modifications 
required to handle the Increased volume of cooling water 
necessitated by the recycling system. 


Executed at Crockett, Ca., this 31st day of August, 1976 


Subscribed and sworn to 
before me this 31st day 
^ August. 1976. 


o f Augxist 



Heads, Ph.D. 


_ -V OF CONTRA COSTA 

jy, ** y CommNiloo Explrts Jan. 6, 1980 
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CERTIFICATE OF SERVICE 


I hereby certify that two (2) copies of the Opening 

Brief of petitioner California and Hawaiian Sugar Company 

and one copy of petitioner's designation of portions of the 

record to be included in a Joint Appendix were mailed, postage 

prepaid, on August 31, 1976, to: 

William A. Want, Esq. 

Assistant Attorney General 
Land and Natural Resources Division 
U. S. Department of Justice 
Washington, D.C. 20530 

Ridgway M. Hall, Jr., Esq. 

Office of the General Counsel 

U. S. Environmental Protection Agency 

Washington, D.C. 20460 

William E. Willis, Esq. 

Robert D. Owen, Esq. 

Sullivan & Cromwell 

48 Wall Street 

New York, New York 10005 

Lewis G. Cole, Esq. 

Stroock, Stroock & Lavan 
61 Broadway 

New York, New York 10006 


I 

c ^ 

Patrick J. O'Hem 






